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PREFACE
Research for  th is  study was begun when the w riter was working 
as a Senate intern in  Helena during the Fortieth  L eg isla tive  Assembly. 
The Highway Department receives a great deal o f p u b lic ity  during 
le g is la t iv e  sess io n s, and action  upon i t s  requests for appropriations 
i s  considered by many le g is la to r s  to be among the most important b usi­
ness conducted. This department i s  one of the most frequently inves­
tigated  sectors of the adm inistration, and there i s ,  p er io d ica lly , 
much controversy about i t s  p o lic ie s  and procedures.
There are many persons without whose assistan ce th is  study 
could not have been completed. I  am e sp e c ia lly  gratefu l to Dr. Thomas 
Fhyne, Dr. Douglas Chaffey, and Dr. Ross Toole fo r  the devotion of 
much time to the review and ed itin g  o f the manuscript. Senator Ben 
S tein  and many o f f ic ia ls  o f the Highway Department gave valuable aid  
in  the compilation of data and in  the mechanics of w riting . The en tire  
r e sp o n sib ility  for conclusions drawn and opinions expressed rests  with  
the author.
INTRODUCTION
"Those who cannot remember the past are condemned to repeat i t ,"
 Santayana
The Highway Department of the State of Montana i s  responsible  
fo r  the expenditure of approximately on e-th ird . o f  the funds in  the 
s ta te  budget,^ This alone would make i t  worthy o f study* The s iz e  of  
the department and the importance of i t s  functions provide additional 
ju s t if ic a t io n  fo r  an examination o f i t s  structure and the procedures 
which i t  employs to implement i t s  p o lic ie s .
This th e s is  examines certa in  a c t iv it ie s  of the Montana Highway
The follow ing tab le shows figures for  each fiscal! year from 
1957 to the present. Data for FT 1957 are taken from the L eg isla tive  
Budget o f the S tate of Montana, 1959» PP« 6 , 33^o The f i r s t  Executive 
Budget was prepared for  the biennium I 96I - 63» and figures for  FT 1958,
1959* and i 960 are taken from that Budget, For the FT I 96I  and I962 
figu res come from the Executive Budget fo r  I 963- 65; for  f i s c a l  years 
1963 through 1965 the budget for  I 965-67 T-ms used; and fo r  FT 1966 
through 1968 data were drawn from the budget fo r  1967- 69,
Expenditures of the State and the 
State Highway Commission
F isca l Year Total Budget Expenditures highway Commission
Expenditures
1956-57 $122,894,680 $43,110,618
1957-58 161, 453.932 53.979.646
1958-59 171. 388,536 55,868,240
1959-60 166,510,428 46 , 059.265
1960-61 155. 258,035 49. 490,241
1961-62 154,413,165 52, 953.889
1962-63 156, 240,907 52.979.461
1963-64 171. 633.876 64,028,191
1964-65 189,724,087 75. 038,072
1965-66 218,458,000 82, 121,439
1966-67 225, 613,000 79.564,140
1967-68 ( e s t . ) 251. 906,000 86,844,383
2
Department, with particu lar a tten tion  given to developments in  the 
Right-of-Way D ivision from 1958-196?• Ebphasis w i l l  be directed to  
adm inistrative and p o lit ic a l  re la tio n sh ip s, with the in ten tion  of  
demonstrating the d e s ir a b ility  of a tta in in g  greater adm inistrative  
e ffic ie n c y  o f certain  structural and procedural aspects T-zithin the 
Right-of-Way (R/W) D ivision ,^  The p o l i t ic a l  and adm inistrative pro­
cesses here studied explore relationsh ip s between o f f ic ia ls  w ithin  the 
R/W D ivision  and landowners, between R/W personnel and the Hightfay 
Commission, between the commission and the le g is la tu r e , and between the 
commission and the Bureau of Public Roads (BPR)»
Adm inistrative procedures w i l l  be evaluated to determine 
whether inadequacies e x is t ,  and, i f  so , how w idely th e ir  e f fe c ts  are 
f e l t .  Some o f the questions which must be answered in order to determine 
the presence and extent of such inadequacies fo llow ,
1 . Does the departrrent give recognition to those members who 
point out weaknesses and errors and attempt to correct them, or 
i s  preference given to employees who simply ignore undesirable 
aspects of procedure and support the statu s quo?
2. Are standards fo r  employment adequate?
3* Is  there e f fe c t iv e  communication between the fed era l and 
s ta te  agencies involved in  order to make the best use o f ava ilab le  
funds?
4 . Are inspections thoroughly conducted and com pletely i‘eported, 
to  prevent in e f f ic ie n t  a cq u isitio n  and construction procedures?
5. Are l in e s  of communication kept open between le v e ls  of 
the hierarchy and to other in terested  p arties (such as landowners 
whose property l i e s  in  the path o f the In terstate  System)?
6 . Is  communication frequent enough and is  p artic ip ation  in  
policy-making wide enough that both malfeasance and honest error 
are reduced to a minimal lev e l?
^R/W i s  the o f f ic ia l  abbreviation fo r  Right-of-Way,
3
These are questions that the follow ing study w i l l  attempt to
answer#
Methodology
Both secondary and primary sources w i l l  be u t il iz e d  in  th is  
undertaking# Many o f the primary referen ces, except fo r  statu tory  
m aterial, are comprised o f publications by the High^jay Commission, or 
stu d ies done e sp ec ia lly  for  the commission a t  i t s  request# A major 
secondary source o f information was the p ress, and extensive use was 
made o f news coverage of the commission's a c t iv i t i e s #3
The primary m aterial a lso  includes interviews held w ith in d i­
viduals whose association s with and a ttitu d es  toward ' the Highs>ray Com­
m ission are quite diverse# Some o f them are present or former members 
of the department; some have been members o f independent in vestiga tin g  
committees ; some are federal employees; some are le g is la to r s .  These 
persons contributed valuable inform ation, both factu al and subjective#^
The th es is  i s  organized around case studies which demonstrate 
in  d e ta il  the problem to be confronted# These particu lar stud ies were 
chosen because: f i r s t ,  they i l lu s tr a te  developments in  several d ifferen t
areas o f concern; second, abundant m aterial was availab le on each,
^The Great F a lls  Tribune and The B illin g s  Gazette con stitu ted  
two p rincipal sources of press reporting; three additional sources 
which proved valuable were The L ivingston Enterprise, The Park County 
News, and The People's Voice#
^At the request of the in terview ees, names and s p e c if ic  p osi­
tion s have been omitted in  most cases; however, general id e n tif ic a tio n  
i s  given in  each reference made to personal interviews# Interviews were 
held w ith  seven persons in  the S tate Highway Department, and three 
employees o f the BPR in  Helena; unstructured questionnaires were sent 
to three members o f the State Highway Department, to two members o f the 
Blatnik Subcommittee, and to three s ta te  le g is la to r s  in  Montana# One 
le g is la to r  was a lso  contacted d irectly#
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enabling a study o f them in  some depth; and th ird , they involved the 
department in  much p o l i t ic a l  controversy during the period considered*
The year 1958 was chosen as the startin g  point fo r  research  
because, as w i l l  be shown subsequently, i t  was a t  th is  time that questions 
were f i r s t  raised  regarding the le g a l i ty  of certa in  procedures being 
used in  the building o f the In tersta te  System. These questions were 
ra ised  on a nation-wide b a s is , and Montana was not exempt from the 
c r it ic ism .
The Case Method
The case method i s  one o f many possib le approaches to a study 
in  public adm inistration; i t  i s  employed here fo r  several reasons.
F ir s t , the case study i s  d escr ip tive; i t  provides an overview o f a l l  the 
a c t iv it ie s  of a group o f o f f ic ia ls  in  any given s itu a tio n . The reporting  
can be fa c tu a l, and peimits maximum exclusion  of subjective evaluation  
w ith in  the report i t s e l f ,  thus insuring accuracy and fairness* Second, 
the case study i s  not per se designed to prove a hypothesis; rather, i t  
provides a forum fo r  the development and testin g  o f hypotheses or gen era li­
zations about adm inistrative structui*e and procedures * 5
Third, the case study method provides fo r  the construction o f  
pictures o f an event or se r ie s  o f rela ted  events, from which conclusions 
can be drawn regarding in d iv id u als, organizational hierarchy, procedures, 
techniques, and so on. Both formal and informal relationsh ip s can be 
examined. A lso, th is  method permits the student to separate those aspects  
o f the problem which the adm inistrator considered relevant from other factors
%arold S te in , e d ., Public Administration and P o licy  Develop­
ment (New York; Harcourt, Brace & World, I n c ., 1952), IntroV» P* x ix .
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which, in  subsequent a n a ly sis , may appear important, but which were d isre­
garded a t  the time*
This la t t e r  consideration, separation o f the operational from 
the rea l environment,^ i s  ir ita l to  an accurate analysis o f any event in ­
volving decision-makingc Harold Stein  s ta te s:
o • «. the concept o f public adm inistration as p o l i t ic s  * * *
refers to the adm inistrator’s understanding and pursuit o f h is
ob jectives and h is re la tio n s with the so c ia l environment outside  
h is  agency that a ffe c ts  or i s  capable of a ffec tin g  i t s  operations*^
A p a r a lle l consideration, o f course, i s  re la tio n s w ithin the administra­
t io n , such as power d istribution*
Administrators have some leeway in  making d ecisio n s, but always 
w ithin  lim its :  there are ru les to which they must conform* The ease
method permits c la r if ic a t io n  o f these ru le s , and a lso  o f the degree to  
which conformity to them ex ists*  I f  there i s  a discrepancy between rule  
and p ra ctice , i t  i s  then p ossib le  to  foim ulate conclusions regarding whe­
ther the ru les or the o f f ic ia ls  are in  error* S tein  says:
• * * was the d ecision  conformable to the accepted ru les and prece­
dents? Were the consequences o f d ifferen t a ltern a tiv es  duly 
weighed? Was the d ecision  based on some abstract p rin cip le  of good 
conduct?
F in a lly , the case method permits a c lear  view o f the part played 
by each le v e l  o f the hierarchy, which in  th is  study con sists  o f the U*S« 
Congress, the Bureau of Public Roads, the State L egislature, the Governor, 
the Highway Commission and various le v e ls  within the depaidanent, p rofessional
^Operational environment refers to the environment as i t  is  
perceived by the individual acting w ith in  it*  Real environment means 
the environment as i t  a c tu a lly  i s ,  and in  analyzing any s itu a tio n , both 
of these envii^onmental perspectives must be considered*
"^Stein, op* c it* . p* xv*
g
I b id ., p. xv ii*
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interm ediaries, and private individuals « The system under considera­
tio n  i s  generally  pyramidal rather than polylithiCo^ This should be­
come c lea r  from examination o f  the cases, and the concept w i l l  be irap’r -  
tant in  the concluding chapter*
In summary, the case method trea ts  a problem w ith in  the in s t i ­
tu tion a l adm inistrative context in  which i t  occurred* The ease method 
provides a means fo r  both objective an a lysis  and subjective cr itic ism ;  
fo r  education in  adm inistrative techniques and generalizations abm t 
th e ir  v a lid ity  and efficiency*^® Here i t  i s  used: (1) to  analyz.e several
d ifferen t problems in  terms o f (a) the external environment such as 
fed era l ru les and methods o f enforcing them; and (b) the p erso n a lities  
involved, including both federal and s ta te  o ffic ia l.3 , with emphasis on 
the State Highway Department; (c ) the adm inistrative stru ctu ral and 
procedural lim ita tio n s which are found a t both federal and s ta te  le v e ls ;  
and (d) in teraction s among various le v e ls  o f  the hierarchy; and (2) tc  
point out d e fic ien c ie s  which are brought to l ig h t  in  the a n a ly sis , and 
suggest ways to am eliorate these problems*
Relevance o f the Thesis
Public adm inistration, as d istinguished  from adm inisti^tion in
^In a p o ly lith ic  structure l in e s  o f communication tend to be 
blurred, because each employee -is responsible to more than one superior; 
often  i t  i s  d i f f i c u l t  to  pinpoint sp e c if ic  re sp o n sib ility , and employees 
may f e e l  a confusing lack o f d irection* The opposite o f th is  i s  a 
pyramidal structure, in  which each employee i s  d ir e c t ly  responsible fo r  
s p e c if ic  actions to one superior o f f ic ia l*
^®Stein, op* c i t ** pp* x x i f f *
1 i Throughout the japer, "commission" w i l l  refer  to the f iv e -  
member board a t  the head o f the depaidanent; "department" w i l l  re fer  to  
adm inistrative s ta f f  p osition s under the commission*
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general, i s  concerned with the processes of decision-making and p o licy  
fom ation  in  public organizations « This i s  a study in  p ib lic  administra­
tio n  in  th at i t  i s  concerned w ith these processes as they re la te  to  public 
agencies. I t  w i l l  show some o f the aspects o f public adm inistration that 
d iffe r e n tia te  i t  from the private sector: i t s  more complex environment
made up o f private c it iz e n s , and organizations a t several le v e ls  ; and 
the broader objectives and programs w ith which i t  i s  concerned. As a 
study in  organizational e f f ic ie n c y , i t  i s  hoped that th is  th e s is  w il l  
contribute to the general fund o f knowledge in  the f ie ld  o f public adminis* 
tra tion  a t  the s ta te  le v e l ,  in sofar as i t  points out certa in  recurring 
problems and attempts to provide fea s ib le  so lu tion s to these problems.
A lso, i t  i s  the in tention  of th is  study to help c la r ify  one 
aspect o f  the fed era l-sta te  re la tio n sh ip , and to suggest avenues o f  
p ossib le  improvement in  th is  area.
CHAPTER I
THE HTCmAY DEPARTMENT: HISTORY AND THE PRESENT SITUATION
H isto r ica l Background: The Federal-State Relationship
The fed era l-s ta te  rela tion sh ip  which has been developed fo r  
the purpose o f constricting  and m in ta in ih g  the In tersta te  Highway 
System i s  described by Joseph Uveges as ”a system c f  rather loose  
operating standards in  general adm inistration and personnel administra­
t io n , ,  , A question to be explored throughout th is  study concerns
the nature o f these standards ; are they broad enough to allow  s ta te  
o f f ic ia l s  s u f f ic ie n t  d iscretion  fo r  maximum operating e ffic ie n c y , and 
a t  the same time sp e c if ic  enough to prevent both dishonesty and in e f f i ­
ciency a t  both the s ta te  and fed era l le v e ls  ? Preparatory to  answering 
th is  question, l e t  us trace the development o f the highway system in  
the Twentieth Century, to provide a background against which to judge 
present problems.
Around the turn o f the century the s ta te s  began to assume con­
tr o l o f  highway operations with the formation o f s ta te  highway depart­
ments, The s ta te s  gave d irec t assistan ce  in  road construction, w hile  
the federal government attempted to remain as much in  the background as 
p o ss ib le , offering  only sketchy and in d irec t a id . In 1893 the O ffice  o f  
Road Inquiry was estab lish ed , fo r  research purposes, dealing mainly with
^Joseph A. Uveges, J r . , Federal-State Relationships in  In ter­
s ta te  Highway Administration: A Case Study o f Florida (Public Adminis^
tra tion  Clearing Service of the U niversity  o f F lorida, I 963) ,  p,
9
road construction techniques* For almost twenty years th is  o f f ic e  con sti­
tuted the only o f f ic ia l  lin k  between federal and s ta te  highway operations*
In 1912 an a ct extended the functions of the o f f ic e ,  and ci^eated an inves­
tig a tin g  committee "to report on the subject of federal aid  in  the construc-
o
tio n  o f post roads and appropriation o f a $500,000 post road fund*"
There s t i l l  was no comprehensive program tying together the in te r e sts  of  
the two lev e ls*
The basic s ta tu te  se tt in g  forth  the federal role in  highways is  
the Federal-Aid Highway Act o f 1916, which has been in  use sin ce i t s  
enactment, w ith periodic amendments to bring i t  up to  date* Uveges notes 
th at the "keynote o f the en tire  a ct was one o f mutual cooperation between 
the s ta te s  and the Federal government* The s ta te s  were l e f t  w ith  much 
power, but i t  must be noted th at the a c t probably could not have passed 
otherwise, since the s ta tes  were accustomed to rather extensive d iscre­
tio n  in  th is  area, and probably had no desire to relinquish  th e ir  authority**"
Of course in  these e a r ly  years, with automobiles s t i l l  a novelty  
and a luxury item, there was no thought o f a 41,000-m ile Federal In ter­
sta te  Highway System; federal regulation  was lim ited  to ru lings necessary  
to expedite such fed era lly  controlled  functions as p osta l d e liver ies*
Indeed, the f i r s t  ind ication  that national le g is la t io n  to prevent fi%ud 
was necessary was with regard to the supervision o f post roads; i t  came 
in  the Post O ffice Appropriation Act o f 1922;
I f  any o f f i c ia l ,  agent, or employee of the United S ta tes , any
% )id ** p* 10*
^Ibid*
^This problem o f proper authority  i s  implied in ib id * * p* 11*
10
s ta te , or terr ito ry , or any person, a sso c ia tio n , firm or corpora­
tio n , or any o f f ic e r  or agent of any person, a sso c ia tio n , firm  
or corporation sh a ll  knowingly make any fa ls e  report, statement, 
or representation as to  the character, q u a lity , quantity, or co^t 
o f m aterial used, or the quantity or q u a lity  o f the work performed 
or to  be performed, or the costs thereof in  connection with the 
submission o f p lans, maps, sp e c if ic a tio n s , contracts, or costs  
of construction o f any project submitted fo r  approval to the 
Secretary of A griculture, or sh a ll knowingly make any fa ls e  s ta te ­
ment, representation, or report or claim , fo r  work or m aterials 
for  construction o f any project approved by the Secretary o f Agri­
culture or sh a ll knowingly make any fa ls e  statement or representa­
tio n  in  any repdrt required to be made under said  Federal highway 
a ct w ith the in ten t to defraud the United S ta tes , he sh a ll ,  upon 
conviction H iereof, be punished by imprisonment not to  exceed f iv e  
years or by a f in e  not to exceed $10,000 or bo the
Note that a t th is  time the supervision o f federal high/ray mat­
ters  was placed w ith the Secretary o f Agriculture; not u n t i l  1939 was 
the Bureau of Public Roads to be placed in  a d is t in c t  category in  a 
newly created department.
In summary, u n t i l  1916 the federal government took almost no 
ro le  in  regulating sta te  highvray operations, and even a fter  1916, 
u n t i l  about 1930» the fed era l ro le  was more th at o f an overseer than an 
adm inistrator. In the a ct of 1916, provision was made fo r  fed era l finan­
c ia l  a id , and u n t i l  the Depression funds were u su a lly  divided on a f i f t y -  
f i f t y  b asis; i . e . ,  the s ta te s  were required to match federal a id  d o lla r  
fo r  d o lla r . In the 1930*s the federal government helped those sta tes  with  
too l i t t l e  money for  road construction by providing long-term loans to  
ease the fin a n c ia l pinch o f the Depression years; when the s ta te s  found 
themselves unable to repay the loans, as happened in  many cases, the debts 
were often forgiven , w ith the r e su lt  that the fed era l government was 
responsible fo r  the to ta l  financing of some federal aid p ro jects .
^Quoted in  ib id . ,  pp. 12-13.
^ Ib ld .. p . 13,
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Iro n ica lly , the s ta te s , which o r ig in a lly  had scorned federal control o f  
highways, eventually  dreif the federal government further and further in to  
the center o f s ta te  highway operations, as a r e su lt  of th e ir  in a b il ity  to 
repay the loans. Increased federal aid almost always brings increased  
federal control, and highway le g is la t io n  in  the 1930*s and '40*s was 
no exception.
When the fed eral government began supplying the s ta te s  w ith  
more funds fo r  highways, the f i r s t  planned highway program came in to  
existence with the f i r s t  Hayden-Carti-Jright Act in  1934. This act  
authorized a survey o f construction methods in  the s ta tes  with the in ten­
tio n  o f promoting the "establishment o f a d e f in ite , economically and 
s o c ia l ly  d efen sib le , integrated highway improvement program in  a l l  
s ta te s ."  In sp ite  o f the appearance of more sp e c if ic  le g is la t io n ,  
however, the r e s tr ic t io n s  on appropriations were relaxed during the 
Depression period, and sp ec ifica tio n s  re la tin g  to  adm inistrative stan­
dards were generally  le s s  str in gen t, although such re s tr ic t io n s  had been 
extremely lim ited  prior to th is  tim e. In 193&, however, the federal 
government found i t s e l f  taking over more o f the fin a n cia l burden than 
was deemed fe a s ib le , and the second Hayden-Cartwright Act ended fed era l 
grants to s ta te s .  Once again financing was placed on a d o lla r -fo r -d o lla r  
b a sis , and the s ta te s  were required to match fed eral funds.
In 1938 the f i r s t  le g is la t io n  since 1916 that pertained d e f in ite ly  
to misfeasance was enacted. The Federal-Aid Highway Act o f that year 
"directed the Secretary o f Agriculture to approve only such methods of 
bidding and such types o f plans and sp e c ifica tio n s  as would be e f fe c t iv e
•7
I b id ..  p. 16.
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in  securing competition and conducive to sa fe ty , d u rab ility , andeconon^
o
of maintenance,” I t  w i l l  become c lea r  la te r  that enforcement o f such 
le g is la t io n  as th is  has become a major problem in  many s ta te s ,  e sp ec ia lly  
w ith regard to  the In tersta te  System,
The term "Interstate" was f i r s t  used in  1939 in  a report put 
out by the BPR, In th is  report i t  was stated  that se le c tio n  o f road 
s i t e s  would be by jo in t action  o f the s ta tes  and the BPR, and the re­
la tio n sh ip  characterized by mutual cooperation between the fed eral go-
9
vemment and the s ta te s  i/jas to remain unchanged.
With new functions came adm inistrative changes. In 1939,
under the Reoi^anization Plan No. 1 , the BPR was transferred from the
Department of Agriculture to the Federal Works Agency, a new creation
of the R oosevelt Administration,
During World War H  the fed eral government took over more
control o f  highways, fo r  purposes o f defense transportation, and so on.
In the Defense Highway Act o f 19^1,
s ta te s  were authorized to acquire rights-of-w ay with reimbursement 
by the Federal government, but, i f  the Federal government Works 
Administrator sh a ll determine the s ta te  as being unable to obtain  
such rights-of-w ay, the Administrator, with the approval o f the 
Attorney-General may acquire such terr ito ry  in  the name o f the 
United S ta te s , The same land may then be transferred to the 
s ta te s  providing they accept the same and f u l f i l l  the ob ligation  
to  maintain the project th ereo n ,^
During the War the BPR became the Public Roads Adm inistration,
^Ibid. .  p. 17.
^Ibid, , pp, 18-19,
^^Defense High&zay Act o f 1941, in  "U.S. Public Roads Adminis­
tra tion ,"  Federal L eg isla tion  and Regulations Relating to  Highway Con­
stru ction  to 19^7 (Washington: U.S. Government Printing O ffice . 1948%
pp. -^7-51-
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but in  19^91 with the b i l l  estab lish in g  the General Services Adminis­
tra tio n , the name ivas changed back to Bureau o f Public Roads*. In the 
Reorganization Act of that year, under Reorganization Plan No* 7, the 
BPR was placed in  the Department of Commerce; the Commissioner o f Pub­
l i c  Roads came under the supervision o f the Secretary of Commerce*
( I t  remained here u n t il  January 1 , I 967, when i t  was moved once more, 
th is  time to the Department of Transportation) *
Since I 9I6 the federal ro le  had been increasing n oticeab ly , i f  
not very s te a d ily , and a fte r  1949 greater importance T-jas placed on both 
e f f ic ie n c y  and fAirness o f s ta te  action* An act of 1950 stated:
Any s ta te  highway department which submits plans for  a Federal aid  
highway project involving by-passing of any c i t y  or town sh a ll  
c e r t i fy  to the Commission o f Public Roads that i t  has held hearings 
o f a public nature and considered the economic e f fe c ts  o f the 
location*
In 195b th is  a ct v̂as extended, and s ta te s  were required to
hold public hearings or a t le a s t  to provide opportunity fo r  such hearings,
12on unincorporated lands as w ell as in  c i t ie s  and towns.
The 1956 Federal-Aid Highway Act waé intended to reta in  the
same re la tion sh ip  between fed eral and sta te  authority, w ith the s ta te s
having primary control* However, in  that year there was some controversy
over reimbursement fo r  R/W a cq u isitio n . The s ta te s  wished to obtain
fed era l aid fo r  such a cq u isitio n s, w hile remaining free o f federal eon-
13tr o l  in  th is  area* The b i l l  was worded in  th is  way,
^^64 S tatu tes* Part 1 , p* 791.
^Montana Highway History: Volume I I ,  1943-1959, Prepared by
the Planning Survey D iv ision , Montana State Highway Commission,
September 15, I960*
13̂ Uveges, op* c i t . .  p. 29*
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U ntil 1956 the function o f overseeing hight^ay operations in  
the s ta te s  was prim arily cen tra lized  in  Washington* In 1956» co in c i­
dent with the commencement o f the In tersta te  program, a move was made 
toward decentralizing the oversight function to the f ie ld  o f f ic e s  in  
each s ta te , both fo r  adm inistrative e f f ic ie n c y , and for the very good 
reason th at d is t r ic t  employees were probably b e tter  acquainted with  
lo c a l problems than were Washington o f f i c ia l s .
The provision of the 1956 Highway Act that has the g rea test  
s ig n ifica n ce  for  th is  study i s  the sec tio n  se ttin g  out a th irteen -year  
program fo r  a National System of In tersta te  and Defense Eight-fays. This 
marked the inauguration o f the In tersta te  System,
With th is  b r ie f  review o f the development o f fed era l a id  for  
highways, l e t  us turn for a moment to  the h istory  o f the highway system  
in  Montana during the decade o f the 1950®s , to  esta b lish  a b a sis  upon 
which to examine the cases to  be studied in  the follow ing chapters.
H istor ica l Background in  Montana
The Montana Highway Commission was estab lished  by the F ifteen th
L eg is la tiv e  Assembly, in  1917. The law s ta te s  in  part:
The object o f th is  Act i s  to  secure a uniform system fo r  the 
construction and improvement of main highways throughout the S tate  
o f Montana, and to obtain the b en efits  o f Fedeiul Aid under the 
Act o f Congress, approved July 11, 1916, « • , The State o f  Montana 
i s  hereby divided into, twelve highway d is t r ic t s ,  , , , There is  
hereby created a State Highway Commission to co n sist o f twelve 
members, o f whom not more than s ix  sh a ll a t  any time belong to  
the same p o l i t ic a l  party, , • • The members o f the , ,  « Commission 
• o , sh a ll hold o f f ic e  fo r  the term of four years, . ,  , The 
, , , Commission sh a ll  , , , hold regular meetings a t  the State  
Capitol upon the f i r s t  Mondays o f November and May o f  each year.
The said  Commission sh a ll a lso  hold sp ec ia l meetings a t any time 
upon the c a l l  o f the Chairman o f the sa id  Commission or o f idie 
Executive Committee or o f the Governor, , , , The twelve members 
,  , o sh a ll receive no compensation fo r  th e ir  services except 
actual expenses while performing the duties o f th e ir  o f f ic e .  , ,
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The State Highway Commission sh a ll  have power and i t  sh a ll be i t s  
duty to formulate a l l  ru les and regulations necessary fo r  the 
governing o f the State Highway Commission • • « and the • o • 
Commission i s  hereby authorized in  i t s  d iscretion  to make a l l  
ru les nehessary to comply with the provisions of the Federal Aid 
Road Act o f Congress, • • • and to  obtain fo r  the State • • • the 
f u l l  b e n e fit  o f the said  Act o f Congress. • • • The State Highway 
Commission is  hereby authorized to  enter in to  a l l  contracts and 
agi*eements with the United S tates government rela ting  to the 
survey, construction and maintenance o f roads under the provisions 
o f the said Act of Congress. . . .  For the purposes o f carrying 
out the provisions o f th is  Act, there i s  hereby created a State  
Highway Fund. . . .1^
This a ct replaced a law creating a State Highifay Commission,
which was enacted by the Thirteenth L eg is la tiv e  Assembly in  1913®
According to the 1913 Law there would be three Commissioners: one was
to be the Professor o f C iv il Engineering a t the Montana State College
o f Agriculture and Mechanic Arts; the second would be the S tate Engineer;
and the th ird , a c iv i l  engineer with training and experience in  road-
b u ild in g . The State Attorney General was to be e x -o ff ic io  attorney
fo r  the commission. Meetings were to be held not le s s  than once a month;
the duties o f the commissioners were s e t  forth  as follow s:
I t  sh a ll be the duty of the said  Highway Commission and th e ir  
a ss is ta n ts  to g ive such advice, a ssistan ce and supervision x^ith 
regard to road construction, improvement and maintenance throughout 
the State as time and conditions w i l l  permit, and as the ru les  
and regulations of the commission may prescribe.
The Act o f 1917 made provision fo r  an Executive Committee, 
composed o f three o f the commissioners, se lec ted  by them selves. Mem­
bers o f the Executive Committee had sp ec ified  tifo-year terms. The
^^"Laws, R esolutions, and Memorials of the State o f Montana 
passed by the F ifteenth  Regular Session o f  the L eg isla tive  Assembly," 
1917, pp. 424-429.
15"Laws, R esolutions, and Memorials o f the State o f Montana 
passed by the Thirteenth Regular Session of the L eg is la tiv e  Assembly," 
1913, P. 318.
16
president of the committee, appointed hy the commission, was to act  
as president o f both bodies. The ch ie f functions of th is  committee, 
as s e t  forth  in  the a c t, were to keep the records of the commission 
and to proffer advice *h'rith regard to road construction, improvement 
and maintenance throughout the S tate as time and conditions w i l l  per­
m it and as the ru les and regulations o f the Commission may prescribe,**^^
In the 1947 Revised Codes o f Montana the Act was rev ised .
The commission was reduced to f iv e  members, and no mention was ma.de o f  
an executive committee. No more than three members could be from one 
p o l i t ic a l  party. The four-year term was retained , but per diem com­
pensation was now fixed  a t  $15.00/day, not to exceed $1500, 00/year.
In 1965 th is  figure was changed to $20.00/day and $2000.00/year,
Another a ltera tio n  concerned meeting days; the commission now meets 
a t  le a s t  once a month.
Figure I-A shows the twelve fin a n cia l d is t r ic t s ,  created in  
1927; figu re I-B shows the f iv e  d is t r ic t s  s e t  up in  19^7 fo r  the purpose 
o f se lec tin g  commissioners.
Limited l i a b i l i t y  o f the commissioners was estab lish ed  in
Coldwater v . State Highi-ray Commission, a case brought before the
Supreme Court of the S tate o f Montana, on appeal from the D is tr ic t
Court o f G allatin  County. The Court held that
the highway commissioners are not required to personally supervise 
the repair and maintenance o f hightjays, but are only required to
p. 427.
^^Seotioçi 32- 1601, Revised Codes o f  Man tana. 1947.
"'Section 32-2404, Revised Codes o f Montana. 1947.
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exercise  general supervision through the s ta te  engineer and such 
other o f f ic ia l s  and æiployees as the commissioners deem necessary.
• • • The high^ray commissioners are responsible only fo r  th e ir  
OTTO misfeasance and negligence and not fo r  the negligence o f those 
who are employed under tliem. °
This d ecision  has relevance to d iscussions of adm inistrative responsib i­
l i t y  throughout th is  study.
S tate Highway Commissioners in  Montana have authority to
acquire, in  any lawful way, land necessary fo r  construction, maintenance,
20and improvement o f the s ta te  system. I t  i s  shown in  State e t  a l .  v .  
Whitcomb e t  a l . ,  appealed to the Montana Supreme Court from the D is tr ic t  
Court in  Lewis and Clark County, that . 'necessary* does not mean
an absolute n ec e ss ity , but reasonable, r e q u is ite  and proper fo r  the
21accomplishment, of the end in  view, under the circumstances o f the c a s e .”
R esp on sib ility  fo r  a l l  right-of-w ay tran saction s, then, re s ts  with the
commission, along x-rith authority  to conduct such transactions.
In 1950 a Governor*s Interim Highway Committee, appointed on
September I 3 , 1949, made i t s  recommendations on desirable changes in  the
highway program. The committee consisted  of s ix ty  persons from the
twelve fin a n c ia l d is t r ic t s ,  and twenty other in terested  persons from
22in d u stries and other groups.
Among the recommendations of the committee was one which
^̂ Coldxrater v . S tate Highway Commission, 118 Mont. 65»
162 P.2d 772, 775 (1945) .
^^Section 32-1601, Revised Codes o f Montana. 1947#
^^State e t  a l .  v . Whitcomb e t  a l . , 94 Mont. 415, 424 , 22 P.2d 
823 (1933)» See a lso  Northern Pac. Ry. Co. v; McAdow e t  a l . , 44 Mont. 547* 
554, 121 Pac. 473 (I 912TI
MONTANA HIGEXAY PROGRAM -  Report and Proposal o f the 
Governor*? Interim Highviay Committee, 1950,” pp. i ,  i i .
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advocated advance purchases o f right-of-w ay fo r  the purpose o f saving 
sta te  money in  such acquisitions* With regard to the Highway Commission, 
the committee recommended that a twelve-man commission be esta b lish ed , 
with one commissioner from each of the twelve f in a n c ia l d is tr ic t s ;  that 
each d is t r ic t  prepare a long-range highway program fo r  the information  
of the c it iz e n s  w ithin the d is t r ic t ;  and that the m erit system be used 
fo r  recru itin g  and dism issing employees Note with respect to  the 
la t t e r  p o in t, th at no d is t in c tio n  was made among the types o f employ­
ment TfTithin the department. Presumably a l l  p osition s were to come under 
the m erit system, except Commission members.
In the 1951 L eg is la tiv e  Assembly the Governor's Committee's 
report was ser io u sly  considered, but none of the recommendations men­
tioned above was passed. In that year there was beginning to be f e l t  
a pressing need fo r  more and more s ta te  revenue, due to the increased  
amounts o f federa l a id  availab le  th a t must be matched by s ta te  funds.
But the Thirty-second Assembly did l i t t l e  to solve th is  problem.
In 1952 fo r  the f i r s t  time there was a sp ec ia l appropriation  
o f $25»000,000 for  the FederAl-Aid In tersta te  Highway System, Prior 
to  th is  time aid  had been given to the s ta te s  in  a lump sum to be used 
fo r  a l l  the fed era l-a id  highways. This change t e s t i f i e s  to  the growing 
s iz e  and importance o f the program. Such sp e c if ic  a llo ca tio n s undoubtedly 
a lso  s im p lified  the accounting process.
In 195  ̂ the allotm ent fo r  the In tersta te  System was increased  
to $175»000,000, Hie formula for  the apportionment o f funds among the 
s ta te s  was the follow ing: one-half was figured on the basis o f the to ta l
"-■Ibid.. pp. 19- 20.
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population o f the stated and one-half on the b asis  o f  the formula used 
fo r  Primary System funds.
The recommendation by the 1950 Governor’s Interim Committee 
th a t R/&T be purchased fa r  in  advance o f construction had not been acted  
upon; as a r e su lt , the 195^ Committee re itera ted  the recommendation* 
w ith the added suggestion that a revolving fund be estab lish ed  for  
such a purpose. They fa ile d  once again to have th is  idea put in to  
p ra ctice , and in  an Analysis by the Automotive Safety  Foundation in  1956 
i t  was again suggested th a t a revolving fund be s e t  up. Once again the
n h
le g is la tu r e  took no action  in  th is  area.
In 1956 Congress appropriated $1,000,000,000 for the In ter­
s ta te  System fo r  f i s c a l  year 1957« The ra tio  o f fed era l-s ta te  funds 
fo r  Ifontana fo r  f i s c a l  year 1957 became 91*32 per cen t-8.68 per cent 
fo r  the In tersta te  program.
Also in  1956 R/W sp ec ifica tio n s  were made more r ig id  in  order 
to maintain adequate sa fe ty  standards and to keep up with the s te a d ily  
increasing amount and speed o f  t r a f f ic .  The Secretary o f Commerce and 
the s ta te  highway departments would work together to s e le c t  standards 
that would not be obsolete in  1975*^^ The resu ltin g  agreements s e t  
standards much higher than those formerly adhered to in  Montana.
New standards mean new sp ec ifica tio n s  fo r  construction, and 
thus in  many cases i t  was necessary to consider new location s fo r  the 
In tersta te  highways. In a n tic ip a tio n  of th is  need fo r  increased R/67,
^̂ ontana High^ray His tory , p. 3̂ <
^^Ibido. pp. 29- 30.
Z^Ibid.
22
the Secretary of Comme]%e was authorized to acquire such R/W, but only  
by permission o f the s ta te s  involved « F in a lly , too , provision was made 
fo r  se tt in g  aside funds with which to acquire R/W in  advance o f the con­
tractin g  o These funds were to be in  the form of federal a id , dispensed  
by the Secretary o f Commerce
There was considerable opposition in  Montana to the changes in  
highway lo ca tio n , e sp e c ia lly  in  rural areas near Irrigated  land, although 
some outcry was heard from urban residents who feared disruption o f  th e ir  
re s id e n tia l areas* The controversy which subsequently arose, and which 
was to prove d i f f ic u l t  to  reso lv e , centered on the question o f whether 
to  bu ild  the In tersta te  c lo se  to the old roads, so that farmers and 
ranchers could use i t  in  place o f the old system, or to s e le c t  a new and 
d ista n t lo ca tio n , thus n ecessita tin g  the maintenance o f  two systems of 
roads o With each section  of the In tersta te  that i s  b u ilt ,  the contro­
versy recurs; and problems regarding the acq u isition  o f R/W, combined 
with rather loose  adm inistrative p o lic ie s  in  th is  area, provide many o f  
the instances o f malfeasance or gross error which occur in  s ta te  highway 
administratioiio Some Of these are to be considered in  subsequent chap­
ters*
In 195? there •was a great increase in  the number o f construc­
tio n  contracts ai-jarded on the In tersta te  System* In that year Montana 
caught up with the federal government on funding, and in  Chapter I I 3 
o f the Laws o f the L eg is la tiv e  Assembly, the ex istin g  Financial D is tr ic t  
Law was amended "to provide fo r  the financing o f the In tersta te  System
pQ
as a separate e n tity  instead of as a part of the Rrimary System* "
^’̂ Hpide * Po 30,
p. 35.
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This was an important yiear in  other ways fo r  the Montana Highway 
Commission,, U ntil 1957 the tendency had been toward cen tra liza tio n  of  
authority  in  Helena, w ith l i t t l e  absolute d iscre tio n  restin g  with f ie ld  
adm inistrators * The S tate Highway Engineer had been responsible fo r  opera­
tion s in  a l l  the d is t r ic t s ,  through e ith e r  the State Construction Engi­
neer or the State Maintenance Engineer, to the d iv is io n a l construction  
engineers and the d iv is io n a l maintenance engineers respectivelyo But in  
th at year a move was made tovjard d ecen tra lization  o f many adm inistrative  
functions from Helena to the D is tr ic t  Engineers, who would report d ir e c t ly  
to the State Hight-ray Engineer when the n ecess ity  arose for  word from higher 
authorityo Thus the process was both decentralized and s im p lified , with  
D is tr ic t  Engineers given greater r e sp o n s ib ilit ie s  and a u th o iity  D-rithin th e ir  
own te r r ito r ie s  o The b asic  assumption underlying th is  was th at since these  
persons were c lo ser  to the immediate s itu a tio n s , th e ir  knowledge would be 
more complete, and thus they would be b etter  equipped tc  handle problems 
th a t aroseo
Concern for  the economy during the business recession  o f 1957-58 
prompted Congress to attempt to  stim ulate employment through the avenue o f  
more aid fo r  highway construction . Table I«a shows figures on a nationwide 
b asis  fo r  federal a id  a llo tte d  to  the In tersta te  System for  1959-1961, 
under the Federal-Aid Highway Acts o f 1956 and 1958,
TABLE I-a29
FT Aid Extendeds Aid Extended;
(F isca l Year) ____________ 1956 Act______________________ 1958 Act
1959 $2 , 000, 000,000 $2 ,200, 000,000
1960 2 , 200 , 000,000  2 ,500,000,000
1961 2 ,200, 000,000 2 , 500, 000,000
^ ^ I b i d oa  P o  380
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The I 95S Federai-Aid Highway Act a lso  made mandatory hearings 
p rior to R/KT pi^cedures on a l l  rural section s o f the In tersta te , thus 
broadening the Act o f 195^0^^
An in terestin g  economic point tc  note i s  that in  1958 the la s t  
o f the State Highway Debenture Bonds were re tired  (on July 150 1958), 
and fo r  the fii* st time since 1950 the State o f Ifontana was constructing  
and maintaining highways free  o f debt*
In the meantime, the federal government was having fin a n c ia l  
problems * Finding that the In tersta te  System was turning out to  be a 
more expensive proposition than had been an tic ip ated , federal aid  
increased over previous estim ates by 10 per cent fo r  f is c a l  years 1959» 
i 960, and 19610^̂  Consequently, the Federal Highway Trust Fund was 
commensurately diminishedo
Some o f the problems o f 1958 that remained fo r  the le g is la tu r e  
of the follow ing year related  to sta te  financing--«where to find  money 
to  pay the state*s share o f highway c o s ts , and highway loca tion —how 
to  build  good highways in  places convenient both to travelers and r e s i ­
dents o f the state» The general a ttitu d e , however, that the c r ise s  
were minor, and that everything would work out well»^^ In 1959 there
was s t i l l  opposition from farmers o f irr iga ted  land to the proposed
routings o f the In te r s ta te , and in  that year a House Investigating Com­
m ittee was appointed to study the problem»
This brings us to the present decade,, and to the point a t which
^^Ibido. supra, p, I 5 »
O'?
-^"X b i d oo p o  3 9 o
^%bido, po 40»
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the problems to be examined belo-w arose « The remainder o f th is  chapter 
w in  be de^roted to a b r ie f  on tlin e o f the stracture o f the Montana High­
way Department and the BPR in  Montana, and of the Congressional Inves­
tig a tin g  Committee as i t  has operated throughout the nation*
The Montana Highway Department—196? s Basic Structural Aspects
The Highway Commission and i t s  adm inistrative s ta f f  have in ­
creased in  s iz e  from approximately f if ty -s e v e n  p osition s in  the 1958-  
1960 biennium, to about seventy-three in  1967*^^ I t  i s  the th ird  
la rg est department in  the executive branch* The commission i t s e l f  
con sists  o f f iv e  members (a chairman, vice-chairman, and three mem­
bers) appointed by the Governor w ith the consent o f the Senate*
The commission then appoints i t s  ch ie f adm inistrative o f f ic e r , the 
State Highway Engineer* The State Highway Engineer i s  responsible  
fo r  the h iring o f those adm inistrative o f f ic e r s  under him, and i s  under 
the supervision o f the commission in  the performance o f th is  function*
The department i s  so organized that each of the employees i s  
responsible p r im r ily  to a s in g le  o ffic ia l, abave him* For example, the 
R/W attorneys are under the Chief R/W Attorney, who i s  responsible in  
turn to  the Chief Counsel.* The Chief R/W Agent supervises three subor­
dinates 2 the Senior A ssistan t R/W Agent, the RÂ  U t i l i t ie s  Engineer, and
^^Fifty-seven in  I 96O-62, seventy-four in  1962-64, s ix ty -e ig h t  
in  1964-66* See Appendix fo r  charts showing the organization o f the 
department in  each o f these periods* S ta t is t ic s  given here cover those 
p osition s from the chairman of the commission tc D is tr ic t  Engineers*
The to ta l  employment o f the department i s  about 2400*
^"Sta"*e c f  Montana Executive Budget fo r  the Biennium July 1 , 
1967, to June 30, 1969," Po 183*
^^This rela tion sh ip  w i l l  be explained further a t in fra , pp* 27,
113*
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the Land Agent»
The sta te  i s  divided in to  f iv e  d is tr ic t s s  one commissionesr i s  
appointed from each distri-îto^^ Four of the D is tr ic t  Engineers have 
under them two d iv is io n  engineers? the D is tr ic t  Engineer for  the Glen­
dive D is tr ic t  i s  responsible fo r  the supervision o f three d iv is io n  en­
gineers o A ll D is tr ic t  Engineers are themselves responsible to s ix  
higher o f f i c i a l s , depending on the problem in v o lv e d T h e s e  are the 
Preconstruction Engineer, the Chief R/W Agent, the Bridge Engineer, 
the Construction Engineer, tl^  Maintenance Engineer, and the M aterials 
Engineer»
In 1962 a report prepared by a management consultant firm  
noted that the Montana Higb>ray Department did not have a formal p o licy  
m a n u a l A t  the present time there i s  in  ex istence no such instrument 
o f guidance? there i s  no overa ll organization guide» For a t  le a s t  the 
l a s t  two decades the department has been run, according to statements 
by several department heads, on the b asis  o f memoranda handed down from 
the State Highway Engineer, the commission, or the department heads 
themselves » Presently there i s  a move toward formal organization o f  
adm inistrative standards, about which more w i l l  be said  below»
In sp ite  o f the lack of any w ritten  instrument for determining 
general procedural l in e s ,  one o f f ic ia l  who holds a high adm inistrative  
post and whc’ has been with the department fo r  more than ten years
 ̂ S tate Highway Commission, "Biennial Repo i t ,"  1964-1966, p» 4« 
The f iv e  d is t r ic t s  w%*e created in  1947, as a consolidation o f the 
eleven former d is t r ic t s , which now e x is t  as d iv ision s w ithin the five»
"̂̂ Montana Highway Management? A Report to the Montana Highway 
Commission» Prepai^ed by Rcy Jorgensen & A ssociates, Highway Management 
Consultants (Washington, D«C», April 15, 1962), pp» 2-5»
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confirmed that s ta f f  personnel a t  each le v e l  have a clear knowledge o f  
th e ir  exact degrees of authority and r e sp o n s ib ility . The statement i s  
corroborated, a t  le a s t  p a r t ia lly , by the ex isten ce o f an organization  
chart which i s  képt current, and on which sp e c if ic  l in e s  o f authority  
are diagrammed, from the Governor through the commission to the 
D ivision  E n g i n e e r s ,T h i s  chart has su fficed  for  a d e fin itio n  of 
l in e s  o f communication, with the exception, o f course, o f informal or 
abnormal procedures to handle s p e c if ic  problems.
There i s  a t  th is  time no long-range program for se tt in g  con­
stru ction  project p r io r it ie s , according to the o f f ic ia l  c ited  above.
Nor i s  there any kind of adm inistrative planning board to guide manage­
ment in  formulating broad p o lic ie s .  I t  was suggested to the w riter  that  
the personnel board approached th is  concept, but that the functions of  
the two types o f  bodies are not r e a lly  analogous; a lso , there i s  some 
question among members o f the department about the e f f ic ie n c y  o f the 
personnel department,- a t  le a s t  u n t il  the l a s t  year or so ,
A short in te i^ e w  was conducted w ith  an employee o f the per­
sonnel depar-tment. Responses show th at the m erit system i s  used a t  
the stenographic and c le r ic a l le v e ls  only, and that p osition s ranked 
above these are f i l l e d  by adm inistrative appointment. The Sta-te High­
way Engineer i s  responsible for such appoin-tments, except that any 
appoin-bnent to a p osition  ranked above G-21 ( in  a system which extends 
from G-6 to  G-35) requires consent o f  the Highway Commission, There i s  
no s-tatu-be regarding the h iring, d isc ip lin in g , or f ir in g  o f personnel,
' See Appendix fo r  reproductions o f Organization Charts,
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except w ith regard to retiremento^^ The w riter was informed that the 
le g is la tu r e  has appropriated funds fo r  the development of a more equalized  
organization with regard to standards fo r  recruitment, s a la r ie s , and so 
on*
There i s  a training program fo r  a l l  engineering p o sitio n s , 
which involves both spending time in  the f ie ld  and in  each o f the de­
partments* Classroom in stru ction  i s  held in  various subjects on an 
optional b asis  for  any employee who d esires to attend* The only c le a r -  
cut requirement fo r  employment apparently i s  that D is tr ic t  Engineers 
must be reg istered  as professional engineers* Certainly th is  i s  an 
important fa c to r , but i t  seems that a t  le a s t  broad standards should be 
form ally promulgated with regard to a l l  adm inistrative p osition s w ith in  
the department*
Although performance ratings are used fo r  employees, several 
o f f ic ia l s  f e l t  that these are "somewhat in effectiv e"  due to the variation  
in  the judgment of d ifferen t supervisors* However, the subjective factor  
i s  probably unavoidable a t  th is  point, and any changes would perhaps be 
most e f fe c t iv e  a t  the recru iting  stage, in  the form o f more c lô a r ly  de­
fin ed  standards fo r  employment*
The adm inistrative o f f ic ia l  in  the personnel department in d i­
cated that u h t i l  about two months prior to  the interview  (which was held  
on June 26, 196?) there was no provision fo r  a periodic an alysis of  
personnel needs a t  the managerial le v e l ,  and o f personnel ava ilab le  to 
f i l l  those needs* This year, fo r  the f i r s t  time, an extensive manpower 
survey i s  being conducted, with the purpose of stream lining the personnel
^%lontana Highway Management* p* 22*
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department. Conclusions regarding the need fo r  such a survey may be 
drawn from information given in  subsequent chapters; judgment about 
the success o f the current attempt i s  not p ossib le  a t  th is  p oin t.
Communications can become hopelessly  involved and confused 
in  any large organization, so a question pertinent to th is  study 
involves the use o f s ta f f  meetings and conferences. S ta ff meetings 
involving a l l  department heads are held approximately once a week; i t  
has been the practice in  the past to hold a conference with D is tr ic t  
Engineers and top adm inistrative personnel once a month. I t  was in d i­
cated, however, that these la t t e r  meetings may be held le s s  frequently  
in  the fu ture, since there i s  much individual communication among 
le v e ls ,  and there i s  some in d ication  that monthly group meetings are 
not necessary.
The Highvray Commission i t s e l f  has authority  over the depart­
ment and over an a f f i l ia t e d ,  although not d ir e c t ly  connected organiza­
t io n , the Highway P atro l. Commission organization, as has been shown 
above, has changed sin ce 1913> and today there i s  no body analogous ter 
the o r ig in a l Executive Committee. The recommendations made in  1962 by 
Roy Jorgensen*s firm included the suggestion that such a committee be 
estab lish ed  to **provide a means of communication and coordination among 
the State Highway Engineer and the functional u n it  heads who report 
d ir e c t ly  to him*'^  ̂ However, no committee has been formed; apparently 
i t  i s  f e l t  that the regular s t a f f  meetings s u f f ic e .
The State Highi<3ay Engineer has functions somewhat analogous to  
those o f the ch ie f executive o f any large o igan ization . He i s ,  o f
. p . 5 .
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course» the c h ie f adm inistrative o f f ic e r .  In addition to  th is  he i s  the 
ch ie f engineering o f f ic e r  (although i t  i s  not required th at he be a 
q u a lified  engineer) ; h is functions include receiv ing delegations » handling 
correspondence 5 working with the commission» performing public re la tio n s  
functions, and other managerial and m in ister ia l d u ties . As mentioned 
above, he has a major ro le  in  the recru iting  process, la rg e ly  under 
the supervision o f the Highway Commission. He i s  aided in  h is  tasks 
by the A ssistan t to  the State Highway Engineer, whose p osition  i s  some­
what analogous to th at o f a v ice-p resid en t.
F isc a l con tro ls, a t  le a s t  on the surface, are s tr in g en t. The 
books o f the commission are audited by the S tate Bank Examiner every 
year. Beginning on July 1 , 196?» the L eg is la tiv e  Audit Department w i l l  
a lso  perform th is  function . The Bureau o f Public Roads checks the finan­
c ia l  records o f the S tate Highway Department in  addition to the exami­
nations of the s ta te  agencies*
One s itu a tio n  which i s  a thorn in  the side o f the Highway De­
partment, involves the method of d istr ib u tin g  funds throughout the s ta te  
fo r  highway construction. Each d is t r ic t  i s  a llo tte d  a certa in  fixed  
amount o f money. I f  more should be needed i t  may be borrowed from other 
d is tr ic t s  in  any amount up to 100 per cent o f the or ig in a l federal a l lo t ­
ment fo r  the indebted d is t r ic t .  Then, the follow ing year must be spent 
repaying the loan , so th at construction i s  bound to f a l l  behind one way 
or another. In 1962 a New York paper carried an a r t ic le  about th is  
problem in  Montana. Montana o f f ic ia ls  had recen tly  turned to  the
Joseph Mathewson, "U.S. S trives to Speed Lagging Construction 
Over Vast In tersta te  System,” Wall S treet Journal. December 3, 1962, 
pp. 1 , 22.
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fed eral government fo r  recommendations fo r  changes in  the fin a n c ia l 
regulations o The a r t ic le  stated  th at the poor method of financing was 
responsible fo r  the "spotty construction" in  the s ta te  * In 19&7 no 
changes are forthcoming,
With regard to sa fe ty  requirements in  highway construction  
and maintenance 5 there are ru les which are to be implemented by the 
S afety  Department* composed o f f iv e  members in  Helena and f ie ld  men 
in  each d is tr ic t*
Concerning p o licy  manuals, an o f f ic ia l  in  the R/W D ivision  
discussed a project presently  being completed in  that department—the 
com pilation o f a p o licy  and procedures manual which w i l l  cover the 
functions o f the department quite extensively* He seemed to f e e l  that 
the system o f adm inistrative memoranda had worked quite e f fe c t iv e ly ,  
but a t  the same time, was pleased with the impending change, although 
s t i l l  dubious regarding the expected time o f completion o f the manual*
When asked about standards and processes re la tin g  to appraising, 
the responses were quite general, and more sp e c if ic  d e ta ils  received  
from other sources i-d ll be presen'ted la te r  in  the study* The Montana 
Highway Department conforms to the "required items" o f appraising which 
are s e t  out by the American In s t itu te  of Appraisers* I t  was a lso  noted 
that fo r  appraisals which may be expected to exceed $25,000 independent 
or "fee" appraisers are ca lled  in , to  in su ie  the im p artia lity  o f the 
proceedings* (Appraisers who are retained f u l l  time by the department 
are ca lled  "review" appraisers)*
The Jorgensen report recommended that the en tire department 
be reorganized on a functional b a s is , accor*ding to the geographically  
designated fin a n c ia l d is tr ic ts*  When confronted w ith th is  p o s s ib i l ity .
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one o f f i c ia l  had no opinion, but he did point out that to  some degree
th is  i s  done. For example, each d is t r ic t  has i t s  own R/W personnel,
in  addition to those positioned in  Helena.
An overview of the organization c f  the department shows th at  
i t  i s  (or  has been, u n t il  the above-mentioned attempts a t  reorganiza­
tio n ) rather lo o se ly  organized. This i s  i l lu s tr a te d  once again in  
the BPR regulations.^^ The ch ie f adm inistrator has the authority  
to proclaim and Implement p o lic ie s  and procedures, and, w ith in  the 
fed eral provisions and fo r  the purpose o f implementing the la t t e r ,  he 
may take whatever action he deems necessary. The only provision in  
fed eral law concerning s ta te  action  in  R/W proceedings s ta tes  :
The s ta te  sh a ll acquire rights-of-w ay of such nature and extent
as are adequate for the construction , operation, and maintenance
o f a project,^^
Before a federal grant i s  provided, the s ta te  program for  
which i t  wH l  be used must be submitted. Any changes made a f te r  the 
project has been approved may not increase the co st to the federal 
government **without prior approval o f  the Administrator*'^
With th is  cursory sketch o f the Montana Highway Department, 
we have a framework in  which to view the ensuing case s tu d ies . Des­
cr ip tio n  o f other structural aspects w i l l  be supplied as they are 
needed in  the course of the study.
^ ^ cS o , Bureau o f Public Reads, Regulations for the Administra­
t io n  o f F e d e ^ l Aid fo r  Highways (Washington: U.S. Government Printing
O ffice , I960 ), Pc 7o
^ % .S ., Code of Federal Regulations, 1958, pp. 272-273o
^ U .S , ,  Bureau o f Public Roads, Regulations . . . fo r  Highways.
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The Bureau o f Public Roads in  the State o f Montana
For adm inistrative purposes the BPR has divided the United 
S tates in to  ten regions; Montana i s  in  Region 8 , comprising Washington, 
Oregon, Idaho and Montana, w ith  headquarters in  Portland, Oregon*
Within Montana there are two areas, A and B, estab lished  fo r  the pur­
pose o f more e f f ic ie n t  handling o f the workload* Figure I-C shows 
these areas*
In Helena there are th ir ty  employees, which, according to a 
top adm inistrative s t a f f  member, i s  about average fo r  s ta tes  w ith  popu­
la tio n s  near that o f Montana* Employees are w e ll trained, in  a th ree-  
year training program, and th e ir  performance i s  judged on a rating  
system including th ir ty -s ix  factors* Employees are rated by more than 
one superior, to ensure fa ir  evaluation*
In an interview with a top R/W o f f i c ia l ,  i t  was reported that  
in  th is  s ta te  every appraisal made on every parcel i s  furnished to the 
Bureau, but that they probably review no more than 20 per cent of these* 
Note th at i t  i s  simply a review, not a formal approval* Sometimes the 
State Highway Department requests prior approval on a parcel i f  there 
i s  some doubt about the a ccep ta b ility  of the appraisal, but otherwise 
the Bureau simply spot-checks s ta te  appraisals* When asked how ir r e ­
g u la r it ie s  were noticed with such a system, the o f f ic ia l  noted that the 
BPR u su a lly  takes sp ec ia l note o f condemnation cases, but otherwise 
there i s  no way, except o f course by accident, of finding objectionable  
actions *
A ll the R/W employees in  the Bureau o f f ic e  in  Helena are q u a li­
f ie d  appraisers, but on federal aid  projects the Bureau makes no apprai­
s a ls ;  th is  i s  done only on ex c lu siv e ly  fed eral projects* **We don’t  g et
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involved in  making our'own appraisals,"  "was the comment. In some cases 
the Bureau w i l l  request the s ta te  to make an appraisal in  addition to  
those already submitted, but th is  i s  only in  unusual cases (an example 
of th is  w i l l  be seen la te r , in  the case o f a parcel o f land owned by 
David Werner),
BPR o f f ic ia l s  were asked i f  Bureau approval was ever given on 
a project prior to f u l l  acq u isition  of R/W, The answer was, "I can 
think o f no s in g le  instance" in  which th is  has been the case. The 
s ta te  must c e r t ify  that they have acquired the r igh t to a l l  necessary  
land before a project w i l l  be approved.
There i s  a requirement that the s ta te  reviewing appraiser e s ­
ta b lish  the f a ir  value o f property before R/W negotiations are begun, 
fo r  the protection of both the s ta te  and the landowner. When asked how 
they could enforce th is  rule i f  they only spot-checked. Bureau o f f ic ia l s  
agreed that there probably would be instances of v io la tio n , but that they  
simply could not check every parcel, and th at they thought they checked 
regularly  enough that ir re g u la r it ie s  would be detected , i f  such e x isted . 
I t  was admitted th at the Bureau could not keep c lo se  watch on the a c t i ­
v i t i e s  o f the State Highway Department, but i t  was f e l t  by those in te r ­
viewed that the s ta te  was bound by these regu lations and th at the fed era l 
o f f ic ia ls  should not g e t too involved in  p o lic in g  s ta te  action .
I t  was a lso  ascertained that payments fo r  R/W parcels are 
sent d ir e c t ly  from the central o f f ic e  to the rec ip ien t, except in  the 
case o f condemnation actio n s, when money has to  be deposited with the 
court. Payments o f federal funds are made in  increments as a project 
progresses, rather than in  a lump sum. As the funds are needed, the 
s ta te  b i l l s  the fed eral government fo r  them, by the method o f concurrent
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b i l l in g o
Part o f the federal funds are fo r  replacing damaged ir r ig a tio n  
f a c i l i t i e s  or water f a c i l i t i e s  under the In tersta te  highway, i t  was 
learned from Bureau o f f ic ia l s .  Federal funds are a lso  a llocated  fo r  
other n e c e ss it ie s  such as cu lverts fo r  moving c a t t le .
The fed era l-s ta te  re la tion sh ip  in  Montana with regard to  
highway matters i s  e s se n t ia lly  sim ilar to that in  other s ta te s . And, 
l ik e  other s ta te s , Montana has had her problems in  th is  realm.
The B latnik Committees A Precis
The f in a l consideration of th is  chapter concerns the a c t iv it ie s  
o f a Congressional subcommittee that was estab lish ed  to in vestiga te  
a lleg a tio n s o f corruption in  highway organizations throughout the na­
t io n , For nearly two years, u n t i l  1958, the In tersta te  program seemed 
to be a great success. But suddenly problems turned up regarding 
procedures in  Indiana. I t  was estab lish ed  that there were incidences  
of fraud in  acq u isition  proceedings, and the Pi'oject Examination D ivision  
was s e t  up by the BPR tc in vestiga te  a lleg a tio n s  of malpractice in  the
s ta te s .  Congress s e t  up the subcommittee of the House Committee on
Public Works, headed by Representative John B latnik , The subcommittee 
was estab lish ed  to "carry out in vestiga tion s in to  the Federal highway 
program,
In October, 1959» Representative Blatnik stated  that
whenever you have a m u lti-b illio n  d o lla r  program, there’s bound
to be extravagance, waste, and g ra ft , a t  le a s t  on the fr in g e s .
Where there i s  skulldruggery (^ ig  , where we find  any wrongdoing.
^%veges, op, c i t . .  p, 66,
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we are going to di^spose o f i t  w ith dispateh.^^
In any adm inistrative organization there are two basic types 
o f le g a l foundation fo r  the adm inistration: ru les and regulations
s e t  out by the head of the adm inistrative u n it which comply w ith ex ist in g  
s ta tu te s , and the sta tu tes  themselves* The B latnik Committee a sserted , 
a fte r  several months o f in v estig a tio n s , that the problems which ex isted  
in  s ta te  highway departments were caused by the absence o f adequate 
"statutory and adm inistrative prohibitions *
Actions taken by th is  committee w i l l  have a prominent place 
in  th is  study; therefore i t  i s  pertinent to note that the committee 
was not u n iversa lly  accepted as an im partia l, wholly e ffe c t iv e  group.
In May, 1961, in  an e d ito r ia l which appeared in  a Montana paper, Pulton 
Lewis, J r . ,  noted that the committee had a t f i r s t  been composed of  
■üiirteen Democrats and s ix  Republicans; th is  ra tio  was la te r  changed 
to  tw elve-seven. He maintained that the m inority counsel was denied 
access to  committee records and s ta f f  reports, thereby being obliged to  
work without the same aids that were availab le to m ajority members.
Lewis. reported that when confronted with th is  fa c t .  Rep. Blatnik rep lied ,
hO
"I do not want th e ir  in vestiga tor  spying on my in vestigators."
Furtheimiore, Lewis asserted  that in  the two years o f i t s  ex isten ce , 
the committee held only tvjo hearings, in  Oklahoma and Florida, in  sp ite  
of in v estig a tio n s in  other s ta te s . There had been no hearings to date
York Times, October 14, 1959* p. 38.
h/7^•Uveges, op. c i t . .  p. 72.
^%pntana Standard. May 22, 1961. Pulton Lewis, J r .,  i s  not to  
be considered an im partial commentator; he i s  quoted to i l lu s tr a te  the 
dissension  which ex isted  regarding the subcommittee.
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in  M assachusetts, although sometime a fter  ü i is  a r t ic le  appeared such
hearings began« In a ' le t t e r  to  the irr iter  in  September, 196? s Robert
L, May, Minority Counsel fo r  the subcommittee, sta ted ;
With regard tc  Republican d i f f i c u l t ie s  w ith the Special Subcom­
m ittee on the Federal-Aid HigWay Progi*am, there was a time when 
the Minority s ta f f  was denied access to committee records and the 
M inority Members and s t a f f  found i t  extremely d i f f ic u l t  to  learn  
the subject and progress o f in v estig a tio n s » This s itu a tio n  has 
changed in  recent years, however<, At the present time the s ta f f  
of the Subcommittee, both M ajority and Minority^ work c lo se ly  
together and maintain a f u l l  and fa ir  exchange c f  inform ation. °
In 19639 an a r t ic le  in  the Saturday &/ening P ost, Congress­
man Jim Wright, member o f the Blatnik Committee, made the follow ing  
statement;
Yet we have not done nearly enough. C lear-cut professional 
standards must be se t  for highway-department personnel, . . .
C on flict o f in te r e s t  s ta tu tes  need tc  be streaml.ined and ex istin g  
loopholes plugged. And p o l i t ic s  has to be taken out o f every  
s ta te  highway department. As one committee member recen tly  put 
i t ,  "Simply changing the faces i s  not enough. You have to  change 
the basic system that produced a l l  these ir r e g u la r it ie s ,"-5̂
Wright noted th at the BPR i s  a "tiny agency with an enormous 
resp o n sib ility ,"  and th at e f fe c t iv e  adm inistrati:n  of a nationwide 
in te r sta te  program became v ir tu a lly  im possible» given s ta f f  and sta tu te  
lim ita tio n s . He commented that in. four years the Blatnik Committee had 
held hearings for  s ix ty -n in e  days, or h06 hours; they heard 284 w itn esses, 
"of whom 101 admitted * ir r e g u la r it ie s  * The committee compiled more than 
twelve thousand pages o f testim ony. In that time, he sa id , "we have 
found fraud or carelessness involving right-cf-w ay a cq u is it io n  in
49Let'-er from Robert L, May, Minority Counsel, Special Sub­
committee on the Federal-Aid Highway Program c f  the Committee on Public 
Works, September 11, I 96/ .
fi':-". Wi-ightj, "Highway Robbery," Saturday Evening P ost,
November 30, I 963, pp. 19-23*
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twenty-four s ta te s , shoddy or d e lib era te ly  dishonest construction  
p ractices in  twenty-ohe s ta te s , payola accepted by highway department 
employees in  seven s t a t e s .”^̂
Administration o f the highway program has remained su b sta n tia lly  
the same since 1916. Although federa.l control and fin a n cia l aid  have 
grown considerably, the s ta te s  s t i l l  have the greater part of the in i ­
t ia t iv e  in  highxray adm inistration, and the federal government s t i l l  
maintains e s se n t ia lly  an overseeing function . This fed era l-s ta te  re­
la tio n sh ip  seems to be based on tru st o f s ta te  p ractices, with the 
consequent fee lin g  that l i t t l e  d irec t control i s  necessary. The ques­
tio n  to be considered then, i s :  does the federal government " trust”
sta te  o f f ic ia ls  in  Montana to so great a degree that they do not provide 
adequate inspections in  th is  state?  How much tru st i s  r e a lly  ju stif ied ?  
Why, w ith an allotm ent o f 1,180 m iles of the In tersta te  System, had 
Montana completed none o f the mileage by June 30, 1959» and only 97.2  
m iles by September 30, 1959?^^ That was three years a fte r  the program 
was begun. The Blatnik Subcommittee, the BPR, and the State Highway 
Department each has a v i t a l  ro le  in  the case studies which fo llow , and. 
which dep ict the nature o f  a few problems which have b eset the Montana 
highway program in  the past decade.
Summary
Having revievred the h isto ry  and sketched structural and opera­
t io n a l aspects of the Montana Highway Department and the BPR, i t  i s
^ Îb id . , p. 20,
^^"Report to the Congress of the United S tates: Review o f the
Federal-Aid Highway Program Region 8—Portland, Oregon—Bureau o f  
Public Roads—Department o f Commerce," by the Comptroller General o f the 
United S ta tes , October, I 96O, pp. 2 , 61.
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time to consider these agencies as they function in  actual s itu a t io n s .
The aim o f the Hightray Department in  i t s  road-building programs i s  to  
provide "the g rea test b en e fit  a t the le a s t  co st and serving the most 
, , , p e o p l e . H o w e v e y ,  in  a department having approximately 2400 
employees, constructing and maintaining roads throughout a s ta te  having 
an area o f 145,736 square m iles , and using in  the process an average 
o f about 30 per cent o f the s ta te 's  to ta l  expenditures, some errors 
are bound to be made. Indeed, given human f a l l i b i l i t y ,  a certa in  amount 
o f corrupt practice i s  l ik e ly  to occur along w ith honest error. Uveges 
has postulated f iv e  s itu a tio n s which may r e su lt  in  serving le s s  people 
le s s  e f f ic ie n t ly  and more expensively than i s  necessary. These are:
"(1) waste b]^ught about by loose  and in e f f ic ie n t  adm inistrative stan­
dards. ( 2) P o lit ic a l  manipulation and patronage. (3) A 'crash' pro­
gram in stitu ted  without planning. (4) Existing s ta te  s ta tu te s . (5) An 
unhealthy moral c lim a te ." ^  To these might be added one more: simple
carelessness on the part o f department employees.
The follow ing propositions about adm inistrative practices have 
been formulated to serve as gu idelines in  the examination o f the cases 
to fo llow , in  order to determine whether or not the Montana Highway De­
partment functions e f f ic ie n t ly  as an adm inistrative agency. They are not 
assumptions; rather, they are questions which w i l l  be explored and, 
f in a l ly ,  answered in  the follow ing chapters. They are divided in to  two 
categories, fo r  the purpose of order and cohesiveness.
A. Administrative P o lic ie s  and Procedures
1 . The organization of the Department i s  not defined in  a
"'^Transcript o f hearing. Special Committee to Investigate the 
Highway Department, January 14, 1959» P» 4 .
■̂ *TJveges, op. c i t . .  p . 3.
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s u f f ic ie n t ly  c lear manner in  any w ritten  instrument, and 
p o lic ie s  are not s e t  out in  such foim as to be read ily  
availab le to a l l  employees.
2« Lines o f communication are blurred and need c la r if ic a t io n .
3o Department employees are often  careless in  the execution o f  
th e ir  assigned tasks, w ith the r e su lt  that work i s  o ften  in e f­
f ic ie n t ly  conducted and improperly done.
4 . There i s  a great deal o f p o l i t ic a l  manipulation w ith re­
gard to matters that should be governed by s t r ic t  o b je c t iv ity .
5o The Highway Depariment comprises a government w ith in  i t ­
s e l f ,  and should be made more responsible to the e le c to r a te .
6« Methods of R/W acq u isition  are in e f f ic ie n t  and sometimes 
unfa ir  to the taxpayers o f Montana.
Bo Public Relations
lo  The Highway Commission has fa ile d  to attend to the needs 
of the people o f Montana, ignoring th e ir  desires in  the 
in ter e st  o f  p o l i t ic a l  expediency.
2 . The Highway Commission has ignored the need fo r  good 
public re la tio n s , concentrating a l l  i t s  energy on the actual 
construction o f highways.
3o There i s  a need fo r  an in v estig a tio n  of Highway Department 
a c t iv i t ie s ,  since previous attempts to s a t is fy  th is  need have 
been in e ffe c t iv e , due to questions concerning th e ir  im p a rtia lity .
In th is  study no judgments w i l l  be ventured concerning the 
character or personal m otivations of any person, whether private c it iz e n ,  
le g is la to r , or an o f f ic ia l  o f the s ta te  or national government; only  
fa ctu a l data w i l l  be offered as evidence, and conclusions w i l l  be con­
fin ed  to adm inistrative s itu a tio n s , not extending to individual adminis­
trators .
CHAPTER n
ROUTING, CONTRACTING, CONSTRUCTION: THE SPRINGDALE CUT
I t  i s  the purpose o f the follow ing chapter to examine a 
case involving sp e c if ic  aspects of the procedures o f the Montana 
Highway Department (routing, contracting, construction), in  order to  
determine which, i f  any, c f  the in e ff ic ie n c ie s  and ir r eg u la r it ie s  men­
tioned in  the questions in  Chapter I  may be found. Efforts by the 
Highway Department to a lle v ia te  such problems w i l l  be d iscussed , where 
e ffo r ts  have been made.
Since 1956 and the advent o f the In tersta te  program, the 
employees of the R/W D ivision o f the Highway Department have been 
responsible fo r  a job with which they had been unfam iliar prior to that  
tim e, y e t  which demands e f f ic ie n c y  and excellence o f performance in  
every case to avoid incurring both the enmity o f the c it iz en s  and a 
great deal o f unnecessary expenseo This i s  the task of appraising land
fo r  R/W acq u isition  before negotiations fo r  the R/W are begun. I t  i s
estim ated that o f the to ta l co st of the In tersta te  System in  Montana,
R/W payments w i l l  account for  only about 3*145 per cent,^ However, 
th is  small fraction  represents a large sum o f money, given the c o s t  of  
the system* This fa cto r , combined with the n ecessity  for s ta te  o f f ic ia ls  
to  keep the good i f i l l  of the c it iz e n s  whom they serve, has made i t  
mandatory fo r  the R/W D ivision  to enter an unfam iliar f ie ld  o f  operation
^This estim ate was made by the High-way Department, and quoted
during an interview  i^ th  an o f f ic ia l  in  the R/W D ivision .
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without being granted the p r iv ileg e  o f a period of grace in  which to  
acquire the necessary personnel, arrange time schedules, and learn by 
t r ia l  and error.
I t  may be argued that government agencies are seldom allowed
time to "practice" th e ir  particu lar assignments, that a l l  o f f ic ia ls
must be prepared to meet new and unexpected circumstances a t  one time or
another, w ith l i t t l e  or no n o tice . The argument has m erit, but the
ubiquity o f the problem does not ju s t ify  i t s  use as a ra tio n a liza tio n
fo r  the d i f f ic u l t ie s  that w i l l  be encountered in  each sp e c if ic  in stan ce.
The s itu a tio n  was summarized in  an a r t ic le  which appeared in  The Center
Line, the house organ of the Highway Departments
Appraisal o f R/W damages, resu ltin g  from highway construction, 
i s  a comparatively new f ie ld —e sp e c ia lly  in  Montana, Prior to  
i 936 . i t  was not necessary to have an appraisal made before 
startin g  negotiations for  right-of-w ay. Agents suddenly found 
th at they must shoif, item by item , sp e c if ic  damage an tic ip ated , 
plus a d eta iled  and accurate appraisal o f each parcel of land 
purchased, based upon factu a l information pertaining to th at land 
and the surrounding v ic in ity .  These appraisals are then reviewed 
and approved by the highway department and the Bureau of Public 
Roads 0 • • e
A training program in  appraising was in stitu ted  fo r  r ig h t-  
of-way agents, 2
The personnel problem was pinpointed in  a report by the Ebasco
Company, which stated  in  parts
Highway right-of-w ay acq u isition  i s  perhaps the newest and le a s t  
understood profession of our day. I t  i s  a unique combination of 
severa l professions and had many new requirements n ecessita tin g  
a d ifferen t approach to the problem o f trained personnel,3
The requirement that appraisals be made prior to negotiations
2
"Highway Depai*tment Version o f  House of Representatives 
Investigation ,"  The Center Line, I I s4 , April 8, 1939, Po 3 ,
^"Right-of-Way Operations Program of the Montana Highway De­
partment, Helena, Montana," Report Prepared by Ebasco Services Incor­
porated, New York, January 18, 2960, p, 41,
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i s  bat one problem* Another involves the routing of the In tersta te  
highway; th is  w i l l  be discussed la te r  in  th is  chapter* S t i l l  a th ird  
involves fed era l-s ta te  relations? th is  deserves some space in  th is  
study, since action  by the BPR w i l l  in ev ita b ly  a f fe c t  the performance 
o f the s ta te  agency*
I t  was pointed out in  Chapter I  that the BPR is  intended to  
work c lo se ly  w ith the Highway Department, exercising some control through 
i t s  function o f approving s ta te  plans fo r  routing, R/W a cq u isitio n , and 
construction* However, various au thoritative in vestigators have found 
th at the Bureau f a i l s  to some degree to perform th is  supervisory function , 
not only in  Montana but throughout the nation* Uveges mentioned "inade­
quate Federal enforcement of matters such as d isposal of right-of-w ay  
improvements* * * And C*W« P h ill ip s , a BPR o f f i c i a l , . said  that 
"neither the s ta te s  nor the Bureau were adequately equipped to  handle 
the right-of-w ay acq u isition  which an accelerated program would en ta il*  
This was evidenced by the fa c t  th at there were only 10? inspectors to  
cover a l l  f i f t y  states*"-^ That Bui*eau o f f ic ia l s  in  Montana have stated  
th at they can only spot check, and th at most o f the In tersta te  projects  
are l e f t  almost en tii'e ly  in  s ta te  hands, i s  eloquent testimony to th is  
problem*
O ffic ia ls  from the General Accounting O ffice investigated  the 
situ a tio n  in  the Montana highway program in  1959» and the Comptroller 
General's report was released in  196C* These d isin terested  observers
^Joseph A* Uveges, J r . , Federal-State Relationships in  In ter­
s ta te  Highway Administration ; A Case Study o f Florida (Public Adminis­
tra tio n  Clearing Service o f the U niversity o f  F lorida, I 963) ,  p* 4*
p . 73 .
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found that there were "certain conditions which adversely a f fe c t  the 
progress and adm inistration of the Federal-aid highway program in  
Montana « e « and in d icate the need for  improvement in  certa in  con­
tracting and right-of-w ay p o lic ie s  and procedures."^
The report noted that the major d i f f ic u l t ie s  in Montana, as 
reported by the BFR D ivision Engineer, were a shortage of s ta te  funds 
and problems with the acq u isition  o f R/W« The report sta ted , however, 
that the D ivision Engineer had conceded to the GAO o f f ic ia ls  that there 
were no "immediate f in a n c ia l problems," although the Bureau's most 
recent survey o f R/W procedures in  Montana had been made over three 
years previously, in  May, 1956*
Inadequate federal supervision, then, due a t  le a s t  in  part to  
a severe dearth o f Bureau o f f i c ia l s ,  pi^bably accounts to some extent  
fo r  the problems presently  to be r ev i e w e d . H o w e v e r ,  while inadequacies 
do e x is t  a t  the federal le v e l ,  one must look c lo se ly  a t the p o lic ie s  and 
procedures o f the State Highway Department to obtain a proper in sig h t  
in to  much o f the trouble that has plagued Montana's highway program, and 
that s t i l l  e x is t s  today.
The States Guidelines and Public Relations
I f  troubles that have arisen  are due p artly  to the fa c t  that  
the BPR has an inadequate s ta f f  and takes in su ff ic ie n t  time to check on 
sta te  procedures, the -written gu idelines from which both sta-te and federal
^"Report -to the Congress o f the United S tates; Re-view of the 
Federal-Aid Highway Program Region 8—Portland, Oregon, Bureau o f Pub­
l i c  Roads, Department o f Commerce," by the Comptroller General o f "the 
United S-tates, October, I 96O, p. 3*
7For further commen-ts see in fra , pp. 81, 86,
46
o f f ic ia ls  take th e ir  cues may be partly  a t  f a u lt ,  fo r  they are often  
nothing more than g e m r a lit ie s . The Bureau*s *'PFM 80 ,” th at part o f  
the P o lic ie s  and Procedures Memoranda which deals with R/W p o lic ie s ,  
i s  interpreted very generally  by the R/V D ivision  o f the s ta te ,  
according to a top R/W o f f ic ia l ;  i t  i s  viewed as a guideline to be 
follow ed, but not as a s t r ic t  regulation* One aspect in  p articu lar o f  
th is  type of p o licy  might r e su lt  in  much misunderstanding and a good 
deal of functioning a t  cross purposes; ioe*,  the fa c t  that such lo o se ly  
formulated regulations can be interpreted d iffe r e n t ly  by d iffe r en t people. 
I t  seans probable that without ca refu lly  conceived w ritten  guides which 
determine as s p e c if ic a l ly  as possib le  the procedures to be followed  
in  any given type of work, federal o f f i c ia l s ,  s ta te  employees, private  
c it iz e n s ,  in vestiga tin g  committees, and any other involved group may 
each lend a d ifferen t in terpretation  to "general gu id elin es, ” thus 
creating havoc rather than order.
The planning stage in  highway construction i s  perhaps the most 
exacting and most time-consuming part o f the en tire  program. Loosely 
formulated ru les w i l l  increase the nebulous character of th is  preliminary 
procedure from the vantage point o f the department employees; equally  
damaging, given the importance o f public re la tio n s  in  the In tersta te  
program, are statements made by highway o f f ic ia l s  in  th eir  public capa­
c i ty  which do not accurately and s p e c if ic a l ly  represent the s itu a tio n  
being considered. For example, th is  statement appeared in  the Independent 
Record on February 20, 1962:
Quinnell [then S tate Highway Engines^ reported to the commission that 
something has been done on 95 per cent o f a l l  In tersta te  highway 
mileage a lloca ted  to the s ta te .^
James Wants New Highway Commission Members to Have F u ll 
Information," Independent Record (Helena), February 20, 1962.
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The question to be asked here i s :  what was i t  th at had been
doneî For as was stated  in  Chapter in  the Comptroller General's 
report of I960 i t  was noted that as of June 30» 1959 none o f the 
In tersta te  mileage in  Montana had been completed, and as o f  September 
30, 1959» only 97*2 m iles o f the to ta l 1,180 were e ith er  completed or 
under construction,^® And a Bureau o f f i c ia l  reported that as o f June 
30, 1966, on ly 550 m iles were e ith er  completed or under construction .
What, then, did Mr, Quinnell intend to in d icate  by h is  statement that  
"something" had been done on 95 per cent o f  those 1,180 m iles? The 
opinion o f one Bureau o f f i c ia l  was that some preliminary surveys had 
probably been done; he expressed the b e l ie f  that l i t t l e  more than 
thought could have been given to much o f the indicated percentage.
Thus Mr, Q uinnell's statement was not wrong, necessarily; i t  was, however, 
ill-co n sid ered  and unfortunate, fo r , whether consciously or not, he 
misrepresented the accomplishments o f the Highway Department b]r omis­
sion  o f pertinent information, A private c it iz e n , reading today that 
only about 50 per cent o f the In tersta te  System in  Montana i s  under 
construction, might w e ll wonder, and understandably so , what the depart­
ment had been doing since 1962, Such ambiguous statements as Mr, Quinnell*s 
are detrim ental to the department, as w e ll as misleading and unfair to  
the c it iz e n s  o f  the s ta te .
The public heaidng presents a f e r t i l e  f ie ld  for public re la tio n s  
a c t iv i t ie s .  This i s  the time when landowners whose property i s  needed 
fo r  R/W (and a iy  other in terested  c it iz e n s )  have an opportunity to
p. 39.
^®"Report to the Congress o f the United S tates; ,  ,  , ,"  pp, 2 , 6I .
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question highway o f f ic ia ls  and r a ise  objections to proposed routes « 
Bureau d irec tiv es  require that a public hearing be held fo r  every m ile 
o f In tersta te  highway that i s  b u i l t .  The plans a t  tJie time o f the 
hearing are supposed to be preliminary, and subject to changes the 
landowner may b e liev e  th is  to be u n fa ir , since he cannot be assured 
that h is objections w i l l  have any e f f e c t .  However, the department 
in s is t s  that the opinions expressed by property owners a t  these hearings 
are taken in to  consideration in  the f in a l  planning stage, and th a t, i f  
they can be accommodated without undue expense and inconvenience to  the 
road u sers, they are given great w eight. N evertheless, the practice  
seems to be to u t i l i z e  the hearings to explain  the s itu a tion  to the 
landowners and give them an opportunity to  be heard, and then to  build  
the road where the department f e e ls  the land i s  b est su ited , and 
according to lim ita tio n s imposed by such obstructions as ra ilroad s, 
and so on.
Regulations governing the holding o f public hearings are 
scanty, and i t  has been frequently a lleged  th at the hearings do not 
f u l f i l l  any purpose a t a l l ,  un less i t  i s  to g ive the Highway Commission 
the opportunity to convince the c it iz e n s  th at the highway plans are the 
b e st.
In i 960 Drummond was se lected  as the s i t e  for  a hearing. One
newsman had th is  to  say:
W ill th is  be another "rigged" hearing as s e t  up by Fred Q uinnell, 
J r ,,  in  February, 1958, through h is d is t r ic t  engineers and depart­
ment heads?
Quinnell has d irected h is  engineers and department heads to  
arrange "preliminary meetings" with "such in terested  parties , , , 
who are v ita lljr  in terested  in  the proposed routings,"
The s ta te  engineers sa id  these meetings should "not be open 
to  the public" and "newspaper p u b lic ity  should be avoided i f  
p ossib le ,"
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A fter "clearing up" misunderstandings w ith a hand picked 
few in  the community they should "be encouraged to attend the 
hearing and give a ctiv e  support" i f  they are in  favor o f the  
proposed routings •
The preliminary secre t session s were proposed g according 
to Quinnell’s memorandum because the public hearings were 
"monopolized by those persons who are opposed to  the proposed 
routings" * * « and the r e su lt  was "leaving the impression with  
the newspapers and the public th at there i s  general opposition  
to  the proposed construction" ^
Evidently* one of the purposes o f these hearings i s  to  give  
the people o f Montana the impression that the m ajority o f  the c it iz e n s  
in  the area under examination support the highway plans « In th is  way 
a t  le a s t ,  i t  i s  a propaganda v eh ic le  o f the Highway Commission* rather 
than a to o l o f the people.
In 1963 Ben Stein* Senator from Park County, attended a public
hearing in  Craig, M o n t a n a H e  made the following statement.
. . c My orig in a l understanding o f these hearings was that 
they were supposed to be route hearings, and a l l  th is  hearing 
ton ight i s  what you’d c a l l  an alignment hbaring. The route i s  
predetermined, and you’re wondering whether i t  i s  going to go a 
few fe e t  one way or the other. • .
Highway o f f i c ia l  Howard Buswell rep lied  in  part;
These public hearings are held as a requirement o f Federal law and 
I  would l ik e  to read you a sectio n  from the P olicy  and Procedure 
Memorandum that was put out by the Bureau of Public Roads on th is  
sub ject. "There i s  no requirement under T itle  23* U.S. Code, th at  
there be a public hearing as a part o f a s ta te ’s action  in  s e le c ­
tin g  or designating a Federal Aid highway route nor fo r  approval 
fo r  such action  by the Federal Highvray Administrator. The ob jective  
o f public hearings i s  to  provide an assured method whereby the 
s ta te  can furnish to the public information concerning the s ta t e ’s 
highway construction proposals and to afford eveiy  innocent resident
^^"Will Drummond Hearing Follow Quinnell’s Secret ’Rigging’ 
Memorandum?", The People’ s Voice, October 7 , I 96O, p. 1 .
12"Transcript o f a Public Hearing Involving a Highway Construc­
tio n  Project on In tersta te  Route 15 (U.S. 91) From a Point Near 
Stickney Creek About Four Miles Northeast o f Craig to a Point Near Hardy 
Creek About Seven Miles Southwest o f Cascade. Project I  15-4(3) and 
I  15- 5( 5)»” March 21, I 963, p. 22.
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of the area an opportunity to  be heard on any proposed Federal Aid 
project fo r  which a public hearing i s  to  be held*" Now we f e e l  th at  
we follow  that law to a *’T", * *
The le t t e r  of the law i s  indeed observed* Therefore,, i f  the 
format o f the hearings i s  to be changed, the law should be a ltered , or 
amended a t the s ta te  le v e l ,  to insure th at such changes are implemented* 
The problem seems to be whether plans presented a t  the hearings 
are preliminary in  fa c t ,  or whether the f in a l  route has been chosen, 
but a l l  or ig in a l a ltern a tiv es  are presented to  the audience a t  the 
hearings anyway, more as a top ic  fo r  polemic than fo r  serious choice*
I t  i s  true that i t  i s  the re sp o n s ib ility  o f the Highway Department to 
determine the b est route, but there i s  no clause in  T itle  23, United 
States Code, which forbids the holding o f hearings prior to f in a l  s e le c ­
tio n  o f a route* The Highway Department o f f ic ia ls  profess to allow  the 
c it iz e n s  some say in  the matter by conducting the hearings* I t  appears, 
however, that the c it iz e n s  have l i t t l e  pon-rer to e f fe c t  changes in  high­
way routes through the avenue o f public hearings, when the :route has 
been chosen by the time o f the hearing*
About a month a fte r  the hearing a t Craig, the Montana Highway 
Commission took th is  problem in to  consideration* Commissioner Ted James 
noted that a t  one hearing in  Great F alls the commission went armed 
w ith data which explained and ju s t if ie d  only one o f the three possib le  
routes—for the two which had been discarded they had no information* 
James asked, **What i s  the purpose o f such a hearing i f  the department’s 
mind i s  already made up? * * * A Hearing should not be aimed a t  con­
vincing the people that the Highway Department i s  r ig h t, but to  get the
^^Ibid** p* 25.
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ideas o f the people on the route that would b est serve the c ity * ”^^
This statement by James i s  supported by a remark by one highway o f f i ­
c ia l  in  an interview^ that the public hearings probably do not serve 
as a "suggestion box" fo r  the people, but th at they do allow ira te  
c it iz e n s  to 'H d I o w  o f f  a l i t t l e  steam once in  awhile."
Quinnell sta ted  a t th is  meeting th at the department had to  
have some proposal to  make to  render the hearing worthwhile. " If  
we should go in to  a hearing without having made co st surveys and without 
having se lected  the b etter  route, people would ask why we were holding 
a h e a r i n g . I t  appears, however, th a t th is  question had occurred 
anyway to some observers, including one commissioner.
Construction and Routing; Improper Prior Hanning?
In 1959» a t a hearing of the Sp ecia l Committee to  In vestiga te  
the Highway Department, Dale L. McGarvey, Acting Attorney fo r  the com­
m ittee, asked th is  question o f Mr, Fred Q uinnell, the State Highway 
Engineer: "Would you say ord inarily  speaking that the acq u isition  of
right-of-w ay would be su b sta n tia lly  before the le t t in g  of any contract?"
Quinnell rep lied:
Ko, I  would not say th at, because working against deadlines, 
as we are, with the small amount o f S tate funds, . . .  a l o t  
of times we have to crowd these projects hard in  order to  g et  
them to construction sta tu s, as the money i s  placed a t our 
d isp o sa l, then we have to g e t  i t  out as rap id ly  as p o ss ib le .
• • ♦ We a l o t  o f times w i l l  have a project about ready, 
we can’t  go in  the f ie ld  and acquire right-of-w ay much in  
advance o f the construction o f these projects because i f  we 
do th at we are sewing up a l l  o f  our monies, our sta te  monies 
to  purchase right-of-w ay, then we don’ t  have money to go ahead
Purpose o f Highway Hearings i s  Aired," B illin g s  G azette. 
April 24, 1963.
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and constract*
In the Comptroller General’ s report in  I 96O i t  -was mentioned
that the s ta te  "awarded many construction contracts before acquiring
17or clearing the necessary rights-of-way*" Such procedures are con­
trary to  Bureau p ra ctices, and i t  i s  p ossib le  that when landowners 
r e a liz e  th at the s ta te  must have th e ir  land w ithin a certain  amount of  
time in  order to maintain construction schedules, they w i l l  hold out 
fo r  higher p rices than they could otherwise expect* The Comptroller 
General’s report stated:
sometimes the Bureau’s d iv is io n  engineer may m iv e  the requirement 
th at a l l  necessary rights-of-w ay have been acquired* But ’ these  
cases w i l l  be infrequent and w i l l  be rare adm inistrative excep­
tio n s to standard practice,’ In ^bntana 47 of the 101 construction  
contracts awarded by the s ta te  during the period July 22, 1958 to  
June 17, 1959» contained a q u a lifica tio n  as to right-of-w ay clearance, 
The Bureau concurred in  the award o f one contract (project No*
F-130( 15)» u n it 1 ) ,  although the s ta te  had not completed negotia­
tion s on tw enty-eight parcels o f  rights-of-way*^^
The Ebasco report made a recommendation "that no contracts be
awarded on the In tersta te  program TJithout f u l l  B./1-J acquisition*"^^
This problem has been la rg e ly  ameliorated in  recent months,
since the Bureau d irec tiv es  have, "within the past "b-ro years, made i t
mandatory th at f u l l  R/W be acquired before the le t t in g  o f any contracts*
The PFM sta te s:
The S ta te ’s overa ll planning and scheduling of hightray projects  
must allow  su f f ic ie n t  time for the right-of-w ay d iv isio n  to  
acquire and c lea r  the necessary rights-of-w ay in  an orderly and
^^"Special Committee to Investigate  the Highway Department," 
tran scrip t o f hearing, January 14, 1959» 12*
^^"Report to the Congress o f  the United States: * * *," p* 5<>
p. 26.
^"Eight-of-W ay Operations Program, . , p . 25.
53
20e f f ic ie n t  manner prior to  the le t t in g  o f  a cons traction  contract*
A high-ranking o f f ic ia l  in  the R/W D ivision  of the S tate Highway 
Department admitted that although R/W a cq u isitio n  i s  supposed to  be 
completed seven weeks ahead o f the le t t in g ,  the two stages are u su a lly  
crowded so th at the l a s t  parcel has ju st  been taken a t  the time o f the 
le t t in g  o f the contract. S t i l l ,  the coordination o f R/W taking and 
construction has been su b sta n tia lly  improved, and the poor planning of  
which the s ta te  was g u ilty  fo r  almost a decade has been la i^ e ly  overcome 
in  th at area, although there i s  s t i l l  room fo r  improvement.
What o f the routing i t s e l f ?  The problem here seems to be 
mainly one o f uncertainty regarding the exact nature of the fed era l-  
s ta te  re la tio n sh ip , and i t  i s  worthy o f note, since the two le v e ls  o f  
government are quite interdependent in  th e ir  a c t iv it ie s  with regard to  
the In tersta te  System.
An example o f the d i f f ic u l t ie s  encountered i s  seen in  the con­
f l i c t  between the Highway Commission and the BPR over the In tersta te  
route near B il l in g s .  The Highway Commission had planned to  put a road 
through the B itte r  Creek area; the Bureau, upon reviewing the p lans, 
rejected  them and asserted  that the highway should be north o f the 
B itte r  Creek route, s ta tin g  that in  the in te r e s t  o f sa fe ty  th is  was the 
more fe a s ib le  o f the two. Kenneth Anderson, a serv ice s ta tio n  operator 
in  th at area, was reported in  the B illin g s  Gazette as saying, **We are 
a l l  against fed era l con tro ls, but i f  th is  proposition n ecessita tes  con­
tr o l  on in te r sta te  highways where the fed era l government puts up 91 per
Pi
cent o f funds I  b e liev e  federal control i s  a n e c e s s ity .” The Highway
®̂PFM 80-51 A-2, Bureau o f Public Roads.
^^B illin g s  Gazette. April 26, 1962.
5^
Commission blamed the BPR’s Washington o f f ic e  for exercising control 
in  an area that ca lled  fo r  nothing more than cooperation. Their quib­
b lin g  over the d ifference between cooperation and control appears to  have 
been misplaced in  th is  instance, however, since i t  i s  the job o f the 
Bureau o f  approve route location s determined by the Highway Commissione 
I f  these are not approved, the routes must be changed or the In tersta te  
System w i l l  be held up u n t il  a plan i s  f in a l ly  agreed upon by both 
sta te  and federal agencies.
On A pril 2? the Gazette reported that a resolution  had been 
adopted unanimously by the Rightray Commission; i t  was approved by 
Governor Babcock and sent to Washington, B .C ., to protest the Bureau^s 
rejec tio n  o f the B itte r  Creek Route, The reso lu tio n , as reported by 
the G azette, said  that the BPR had ” ’transgressed on the s p ir i t  o f
cooperation’ between the sta te  and federal agencies. Further, i t  accused
22the Bureau of d ic ta to r ia l p r a c tice ,” The follow ing day, Highway
Commission Chairman S orrells  said:
We are s t i l l  o f the opinion that i t  i s  our prerogative to s e le c t  
routings, and our determinations are made a fter  a review of the 
study and recommendations of our very competent engineers, I  
would l ik e  to again point out that th is  i s  a determination as to  
whether we are operating under federal participation  or federal 
c o n tr o l,23
The point which S orrells  missed in  h is  statement was that  
fed era l p artic ip ation  in ev itab ly  beings some measure of federal con tro l, 
e sp e c ia lly  when that partic ipation  amounts to 91 per cent of the to ta l  
co st o f the program. In rejectin g  the B itter  Creek route and proposing 
a d iffer en t one, the Bureau had made i t s  own surveys, and r̂as making a
^^Ibid. .  April 2?, I962, p. 1 .
3̂lbld.. April 28, 1962.
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rea l e f fo r t  to  perform e f fe c t iv e ly  the function fo r  vhich i t  was in s t i ­
tu ted . An objection by sta te  o f f ic ia ls  to  the route proposed by the 
Bureau, since the objection was based simply on the fa c t  that the Bureau 
i s  a federal agency, was out o f order. Failure to recognize the v a lid ity  
of an action  taken by the Bureau which was e n tir e ly  in  the l in e  o f duty 
i s ,  however, in d ica tive  e ith e r  of a great misunderstanding o f the federal 
p o sitio n  in  the s ta te , or an attempt to  g et fed era l money w ith no 
ob ligations attached. The la t t e r  i s  u n lik e ly  to occur.
In the Comptroller General * s report mention was made o f the 
route in  question, with the comment that the route had been se lected  
and construction begun prior to the economic an alysis  which i s  required 
by Bureau regu lation s. Such an a n a ly sis , the report sta ted , should have 
been made prior to f in a l  se lec tio n  o f the route, e sp ec ia lly  in  view of  
the large amount o f lo c a l opposition to  routing the highway accor*ding
p/t
to or ig in a l Eighi-iray Commission plans.
In a l e t t e r  in  August, 19^7* Robert E, Champion, Chief R/l*7 
Agent, stated:
I t  was determined from co s t  estim ates, the B itter  Creek route 
would be the most expensive and serv ice to  adjoining communities 
would not be improved by the construction of an in ter sta te  high­
way through th is  route. The P in eh ill-P rio r  Creek Route i s  being 
planned, designed, and R/W acquired at th is  tim e, as th is  rgute 
i s  the most economical and in  the grea test public intei^est.*^^
So eventually , the Bureau o f f ic ia ls  and the c it iz e n s  near B illin g s  who
objected to the B itte r  Creek route were s a t is f ie d .
^^"Report to the Congress o f the United States: , , pp. 38,
41.
^ ^ e t te r  to  the w riter from Champion, August 16, 196?,
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The Springdale Cut: A Case o f Controversial Routirig and Contracting
The o r ig in a l constraction contract fo r  Project Ho® 1-90=7 (3)339i 
Unit 2—Livingston, known as the Springdale H ill  p roject, was awarded on 
A pril 24, 1958*^ Several possib le routes had been considered; one was 
the route chosen, another followed the grade o f the Northern P a c ific  
Railroad, and the th ird  cut in  back o f Spidngdale R i l l ,  The route behind 
the h U l was not fe a s ib le  because of the grade that would have been 
necessary in  that lo ca tio n . The railroad  would have required that the 
department not only build  them a new grade, but maintain i t  fo r  ten years. 
Consideration o f these factors alone would seem to  confirm the wisdom 
o f  the commission's choice.
The Dam, —Despite these apparently important considerations, 
the route chosen engendered much controversy. The d iscussions centered  
on the p o s s ib il ity  o f a dam being b u ilt  th at would inundate a section  
of the highway estim ated to cost approximately ten  m illion  d ollars,^ '
The Comptroller General's report asserted  that the BPR had approved 
the route without apparent consideration o f the p o s s ib il ity  th at the 
dam would be b u ilt  in  the Absaroka area. The report mentioned that two 
years a fte r  the route was approved, the Bureau acquired inform atijn  
from the Bureau o f Reclamation regarding the sta tu s o f  the dam p roject, 
and that the Bureau o f  Reclamation reported th at stud ies concerning 
the f e a s ib i l i t y  o f  the s i t e  would not be completed before June, 1961, 
Investigators from the General Accounting O ffice , however, found a copy
^^**Report to  the Congress o f the United S tates: , , p , 11, 
Springdale i s  located  on In tersta te  90» about eleven m iles e a s t  o f  
Livingston,
27I b id ,,  p . 6 ,
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o f the ’*Mssouri River Development Program,” put out in  June, 1952, in  
the f i l e s  o f the BPR, d eta ilin g  the proposed Absaroka dam as i t  had 
been proposed in  1946. Another publication  in  the Bureau f i l e s  was 
”The M issouri,” a publication of the M issouri Basin Interagency Commit­
te e , "which shows Absaroka Reservoir as an a ctiv e  part o f the water and
oO
land resources development program in  1958.”
These fa c ts  seem to point to  the n ecessity  for  an in v estig a tio n  
by the department o f the status o f the dam project prior to the com­
mencement o f construction. An a r t ic le  appearing in  October, I 96O, 
gives further testimony to the need for  such a p r e c a u t io n .L u k e  
Wright, employed a t  the Tribune Capital Bureau, reported that Highway 
Commission members had asserted that a dam on idie s i t e  in  question  
would be impossible : i t  would inundate L ivingston, as w e ll as the
highway. Wright sta ted  further that Fred Quinnell, State Highway En­
gineer, sa id  he had not heard that a part o f the In tersta te  might be 
flooded. This i s  confirmed in  the Comptroller General's report.^® I t  
cer ta in ly  seems th a t such evidence should have been considered, in  view  
o f the In tersta te  construction an tic ip ated .
In i 960 William I .  Palmer, Acting Commissioner o f the U.S.
Department o f the In ter io r , Bureau o f Reclamation, stated:
We have scheduled s u ff ic ie n t  funds in  f i s c a l  year I 96O and, 
te n ta t iv e ly , f i s c a l  year I 96I ,  to complete a D ivision report on 
the Yellowstone River. One o f the major features o f the plan 
i s  expected to be a la i^ e  storage reservo ir  serving the m ultiple  
purposes o f  ir r ig a tio n , flood  con tro l, f is h  and w ild l i f e ,  recreation ,
p. ÿ t .
^^Luke Wright, "Tellowstone Dam Held 'Mot Mirage,"' Great 
F a lls  Tribune. October 11, I 96O, pp. 1 -2 .
^^”Report to  the Congress o f the United S tates: . , « ,” pp. 34-35<
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and p ossib le  power development on the main stem of the Yellowstone 
River near Livingston, I-Sontanao Such a reservoir was contemplated 
in  our o r ig in a l plan fo r  the Missouri River Basin Project and "was 
designated the Missouri Dam and Reservoir S ite , In the course o f  
subsequent stud ies the name o f th is  s i t e  has been changed to  
Absaroka and several p ossib le  a ltern a tiv e  s it e s  have been considered, 
The studies have not proceeded fa r  enough to determine which 
o f the a ltern ative  dam s i t e s  i s  most d esirab le, « « ,
Both in te r e s t  and opposition have been expressed in  th is  po­
te n t ia l  development which i s  currently under study. The opposition  
appears to  stem prim arily from the n ecessity  to inundate improved 
properties or valuable lands through the construction of the 
reservo ir ,
Two p articu larly  important points are made in  th is  le t t e r :
(1 ) that the s i t e  was being considered as la te  as I960, which con fim s  
the argument o f the opposition to the highway routing that the s i t e  
had not been abandoned in  1958, when the construction contract was 
awarded; and (2) th at such a dam would d e f in ite ly  flood land in  that 
area.
A ll the above evidence was e ith e r  unknown to Highway Department 
o f f i c ia l s ,  or ignored by them. Assuming that the la t te r  i s  not the 
case (there i s  no proof to the contrary), i f  those o f f ic ia ls  who were 
responsible fo r  choosing the b est route for  the Intersta te  highway were 
ignorant o f the studies being conducted fo r  the Absaroka Dam, an exami­
nation o f adm inistrative communications i s  cer ta in ly  in  order. An 
a r t ic le  appeared in  The Center Line in  A pril, 19591 refuting the 
findings o f the 1959 Special Committee concerning the Springdale s i t e .
The a r t ic le  sta ted  that
i t  was contended that a dam a t Mission i s  in  the o ffin g; that 
a large section  o f highway would be inundated; that, therefore, 
the funds spent would be wasted, A check with the Bureau of 
Reclamation  w i l l  show that a survey was made prior to World War I I ,  
The Bureau sta ted  i t  would be p ossib le  to  have a storage reservoir
^^Letter from Palmer to U.S. Senator James E, Murray, T^rch 29,
i 9 6 0 .
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in  that area—BUT THAT IT WAS ONLY AN IDEA, NOT A PROPOSAL.^̂
One report contradictory to others and supporting the p osition
o f the Highway Department, appeared in  a lo c a l newspaper in  October, I 96O,
I t  sta ted  in  part;
The U.S. Bureau o f Reclamation discarded the proposed M ission dam 
s i t e  of the Yellowstone r iv er  near Springdale before the In tersta te  
90 construction was scheduled, i t  was learned in  B illin g s  Tuesday 
from the top area spokesman fo r  the Bureau.33
This statement i s  in exp licab le and indefensib le in  the l ig h t  
o f the above evidence, including statements made by members o f the 
Bureau c f  Reclamation. However, i t  i s  in terestin g  to note th at the 
lo c a l news publication in  the area raised  a voice in  support o f the 
State Highway Department, in  sp ite  o f  the great volume o f  evidence 
opposed to the department's stand»
The question a r ise s  whether the d iffer in g  reports presented by 
the Highway Department on the one hand, and the le g is la tu r e , BPR, and 
Bureau o f Reclamation on the other, were due to  fa u lty  communications 
among adm inistrative agencies, or whether the Highway Department, in  
the in te r e s t  o f avoiding the other ttro proposed routes, which were
i
both u n feasib le , sk irted  the issu e  o f the dam in  order to expedite 
construction . (Remember that the S tate of Montana was behind schedule 
on the In tersta te  program a t  the time)  ̂ No answer can be provided with  
assurance, but i t  i s  probable that both factors contributed to  the con­
fu sion . I t  was cer ta in ly  to the advantage o f the Highway Department 
to  avoid the issu e  o f the dam, and i f  th is  was th e ir  in ten tio n , i t  was
3^"Highway Department Ve3?sion of House o f Representatives 
In vestiga tion , " The Center Line. II%4, A pril 8, 1959, P* 2 .
^^"No Dam Below Livingston, Says Bureau of Reclamation,” 
Livingston Enterprise, October 12, I 96O, p« 1 .
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accomplished b r illia n tly *  Therefore, further substantiation  i s  given  
the contention that both basic structural changes and a ltera tio n s in  
regulations between s ta te  and fed era l agencies need to be seriously- 
considered.^^
The Construction. —For several Federal-aid highway p ro jects , 
the S-tate o f Montana did not make adequate in vestiga tion s of 
subsurface s o i l  conditions to ascerta in  the type of s o i l  that 
would be encountered in  the actual construction of the p ro jects .
. • , This resul-ted in  sub stan tia l underestimates o f required 
excavation work and p ossib ly  higher u n it co sts  for such work 
-than might have been ob-bained had the quantity estim ates been more 
accurate.35
At le a s t  h a lf  the blame for  the negligence reported above was
la id  a t  -the f e e t  o f the BPR.
The Bureau's îfontana Di-vision o f f ic e  did not require -üiat adequate 
subsurface s o i l  in v estig a tio n s be made by "the State highway 
department, and the recoirds o f  the d iv is io n  o ff ic e  do not in d icate  
"that -thorough consideration was given to determining -the b est  
course o f action  availab le  to  -the S ta te . . . .39
The point must s t i l l  be made, o f course, that the Hightray De­
partment should not have to r e ly  on the Bureau to d ic ta te  i t s  every 
move. The Bureau's fonction  would be f u l f i l l e d  w ith  the issuance of 
very few regu lations, so long as none were disregarded. Therefore -the 
Bureau's r e sp o n s ib ility  in  such a case as -the Springdale cons-truction 
controversy i s  only secondary; "the sta-te i s  prim arily responsible for  
good construction s-tandards.
On the Springdale project the con-tract was awarded on -the basis
^^yiie Absaroka Dam si-te i s  s t i l l  bare, p artly , according -to 
an o f f i c ia l  o f the BPR, because the Bureau o f Reclamation decided i t  
would be b etter  to choose another s i t e  than to flood  ten m illio n  d ollars  
worth of In-ters-ta-te highway -that had already been b u i l t .
^^"Report to the Congress o f the United S-ta-tes: . . . p . 3* 
^ I b ld . .  pp. 3 -4 .
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o f estim ates that the cut would be made through s o lid  rock* The 
amount o f necessary excavation i s  le s s  in  th is  m aterial than through a 
so fte r  m aterial (a lb e it  more d i f f ic u l t  in  the former), but the u n it  
co st i s  higher, given the nature o f the labor and machinery required.
The orig in a l contract was fo r  $2,537»3 3 7 Approximately e ig h t months 
la te r ,  in  December, 1958, an add itional work order fo r  $1,071,504 was 
awarded, "to cover a change in  project design and additional excavation  
of about 875,000 cubic y a r d s . T h e  n ecess ity  fo r  th is  new work order 
resu lted  from the discovery, a f te r  construction had begun, that the 
land was not rock, but a loose  shale formation that required more exca­
vation  to prevent s l id e s ,  although presumably a t  lower u n it  c o s t . The 
work order was given to the or ig in a l contractor, and approved by the 
BPR, without renegotiation; i . e . ,  there was no com petitive bidding fo r  
a m illion  d o lla r  increase in  a construction contract. The d iv is io n  en­
gineer of the Bureau
did not obtain the concurrence of the Bureau *s regional and 
Washington o f f ic e s  prior to approval o f the extra work order.
The Bureau*s regional engineer acknowledged that, in  view o f  
the large amount o f money involved, there could be some question
as to the pi?opriety o f the d iv is io n  engineer’s approval of the
ad d itional work without re ferra l to  a higher o f f ic e ,  and he has 
so advised the d iv is io n  e n g in e e r .39
Here i s  another instance in  which the Bureau fa ile d  adequately 
to  perfora i t s  duty w ith regard to checking on proposed s ta te  operations, 
but again, the primary re sp o n sib ility  fo r  fa ir  and correct procedure
r e sts  w ith the State Highway Department. One m illio n  d ollars i s  not an
^^Ibido, p. 11.
3% bld. .  pp. 11-12.
39lb3.d«. p. 14. For another source o f  information on the 
Springdale project see "Report of the Special Investigating Committee 
of the S tate Highway Department," 1959.
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exorbidant amount when viewed in  terms o f  the to ta l  highway expendi­
tures each year» However, i t  does seem to be an ex cessiv e ly  la i^ e  sum 
to  be awarded without competitive bidding o The reason profferred by 
the s ta te  o f f ic ia ls  fo r  th is  action  was th at renegotiation o f the con­
tra c t would re su lt  in  a delay in  construction , which the s ta te  could not 
w ell a ffo rd * ^  However, e ffic ie n c y  and savings to the taxpayera should 
be a t  l e a s t  as important as the time schedule, which was not being met 
anyway»
E ffic ien cy , as w ell as eoonorgr, may w e ll be questioned here.
In h is  defense o f the route chosen, Quinnell stated:
We did th is ,  w ith the add itional q u an tities  being used to construct 
the other lan e, changing the design from a -bro-lane to a four-lane  
highway. The m aterial was not wasted
In other words, the ad d itional “f i l l ” that was removed in  the 
process o f making a gen tler slope in  the s o f t  ground, was used to  
construct a four^lane highway in  an area th at was o r ig in a lly  thought 
to need no more than two la n es. (Of course the cut through the moun­
ta in  had to  be made wider too , fo r  such a change). I f  the four-lane  
road i s ’larger than i s  necessary on the ranehlands in  eastern Montana, 
the so il, may not have been wasted, but the money was.^^
One way to avoid the controversy inspired by the handling o f the
^ F ed era l aid  must be u t i l iz e d  w ith in  two years a f te r  i t  i s  
a llo tted ?  i f  i t  i s  not, fed era l-a id  funds ara withdrawn. Therefore i t  
i s  important that the s ta te  meet i t s  construction schedule as c lo se ly  
as p o ss ib le .
^^Livingston Enterprise, October 8, I 96O.
^^In the long run the money was not wasted, since a l l  In tersta te  
highway must now be four lanes (see  in fr a » p . l 06 ) ,  However, th is  
regu lation  did not e x is t  a t  the time, so the ju s t if ic a t io n  fo r  Quinnell*s 
statement i s  ex post fa cto , therefore not r e a lly  ju stify in g  h is  remarks.
63
Springdale project would have been to conduct pre-construction core 
d r illin g s  to detennine the exact nature o f the ground to be excavated. 
The s ta te , prior to that time, had not purchased the necessary equip­
ment, reportedly in  the in te r e st  o f  economy* However, the requirement 
o f  th r if t  would be w e ll served by an accurate knowledge o f the type o f  
construction to be undertaken, resu ltin g  in  accurate monetary awards 
to  contractors* This s itu a tio n  has been la rg e ly  ameliorated now, 
since the s ta te  presently  owns i t s  own c o re -d r illin g  equipment.
One more p roject, exemplary o f sloppy sta te  procedua?es, w i l l  
be mentioned b r ie f ly  a t th is  p oin t, as further evidence o f the poor 
standards s e t  fo r  In tersta te  construction* This was Project Nc, F-333 
(15) ,  a t  Grass Eange, tSontana, d iscussed in  the Comptroller General’s 
r e p o r t . T h e  or ig in a l contract was awarded on September 29, 195^, 
fo r  $680, 304. S lid es  occurred during construction , so an extra work 
order was awarded fo r  $59,784 in  July, 1955, Then the s ta te  cancelled  
the contract when the project was ?0 per cent completed, to  study the 
s lid e  problem. The s ta te  had accomplished th is  study by November,
1956. Another contract was awarded on April 24, 1958, fo r  $451,000. 
(Note that th is  i s  almost two-thirds o f  the or ig in a l contract, although 
the project was 70 per cent completed)* More s lid e s  occurred, but 
construction was completed by May, 1959, The Comptroller General’s 
report stated;
We are conceirned that the Bureau approved a construction contract 
on th is  project w ithout requiring preliminary subsurface explora­
tion ; since i t  was known that the s i t e  o f  the highway was through 
the "Breaks o f the Missouri" which are composed of steep  shale 
h i l l s , many o f which are suscep tib le  to movement when d is tu ite d .
* * * In commenting, « * * the Bureau sta ted  that i t  i s  often
^^"Report to  the Congress o f the United States: « . p* 15*
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desirab le to take such calcu lat-ed r isk s  in  order to g e t jobs 
under way th at otherwise might be unduly delayed. Considering 
th at almost s ix  years has [si@ elapsed since the i n i t i a l  contract 
was awarded . . .  i t  appears th at l i t t l e  was accomplished by pro­
ceeding without the b en efit  o f  subsurface ejcplorations
I t  i s  noteworthy that the p roject was being constructed long 
before the Springdale cut was news? th erefore, both the excuse that 
construction delays would be caused by pre-construction core d r il l in g ,  
and the p o s s ib il ity  that such a s itu a tio n  had not occurred before to  
s e t  a precedent fo r  Springdale are in v a lid . The old aphorism “penny- 
w ise and pound fo o lish ” applied to both time and money, seems to be 
applicable in  more than one case to the members o f the Montana State  
Highway Commission.
The Springdale cut and re la ted  events which have been described  
above have d ea lt  w ith only three phases o f  the In tersta te  construction  
program—contracting, routing, and construction . Prior to  the commence­
ment o f these processes, land must be acquired. I t  i s  to  th at part o f  
the a c t iv it ie s  o f the Highway Department that the follow ing chapter is  
devoted.
^ I b id . . p. 16,
CHAPTER m
THE FINE ART OF APPRAISING: ACQUIRING THE WERNER PARCEL
This chapter w i l l  center on a b r ie f  exploration o f the 
techniques and problems o f appraising, and some o f the troubles which 
may be encountered w i l l  be il lu s tr a te d  in  an account of one o f the 
more controversial R/W transactions in  the State o f îübntana since  
the In tersta te  System was inaugurated. Some desirable changes in  the 
methods used by the Highway Department should become apparent as the 
case u n fo ld s•
In State e t  a l ,  v , Whitcomb e t  a l «̂  the Montana Supreme Court 
ruled that in  a l l  appraisals a "reasonable offer" i s  supposed to be 
made, and then a "reasonable attempt" to n egotia te . Land i s  appraised 
according to i t s  value a t the time o f the appraisal, and the value i s  
considered to be the sum that could be obtained on the open market, w ith  
a w illin g  buyer and a w ill.ing s e l le r ,  w ith neither under any pressure 
or ob ligation  to  buy or s e l l .  The apparent s im p lic ity  o f  th is  explana­
tio n  i s  deceptive, however, since there are numerous ram ifications  
which enter in to  almost any transaction; a few of these are severance 
damage, depreciation, and perhaps the most d i f f i c u l t  to handle, the 
owner*s own conception of the value o f h is  land, based on what he can 
g et from i t  as an ind iv idual, and on h is  opinion o f  the amount of
^State e t  a l ,  v , Whitcomb e t  a l . .  94 Mont, 415, 424, 22P,2d 823
(1933).
2
This i s  ca lled  "manager v a lu e ,’ and w i l l  be discussed further  
a t in fra , p. 66,
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damage being done.
The actual price to be paid to  the landoftmer i s  the d ifference  
beti^reen the before-taking value ( i . e . ,  the value o f the land as i t  
stands a t the time of the appraisal)* and the after-taking value (or  
the value o f the land a fte r  the High-ray Deparianent has acquired i t s  
share). The BPR P olicy  and Procedures Memoranda s e t  out gu idelines  
fo r  the la tte r :
The a fte r  value estim ates, both as to land and improvements, 
should be supported by one or more of the follow ing methods as 
applicable: Sales o f comparable properties from which there
have been takings for l ik e  usage. Sales o f  properties com­
parable to the remainder. Land economic studies of previously  
acquired p a rtia l takings, . . , The economic lo s s  or gain brought 
about by the change in  land usage, changes in  un its o f production, 
costs  of operation, changes in  ren ta ls , e t c . ,  as supported by 
the market,^
Several factors are considered in  making cost estim ates of 
land values: the co st o f d ifferen t l in e s  o f construction and R/I7, the
mileage and road users' c o s t.  ̂ One important d ist in c tio n  i s  that between 
actual value and speculative or ’’manager” value. Manager value i s  not 
included in  appi% isals, because o f i t s  h ighly  subjective nature. I t  
le fe r s  to that part o f the value that i s  due to the particu lar business 
being conducted. For instance, a piece of land that ipso facto  i s  worth 
very l i t t l e  may be extremely valuable to i t s  present owner because i t  is  
p a rticu la r ly ‘w e ll su ited  to h is business. Since th is  specu lative fa c ­
to r  depends on both ovrner estim ate and a certa in  type of business which 
w il l  be destroyed when the higki'zay i s  b u ilt ,  the High»:ay Department w i l l
^Bureau o f Public Reads, ’’P olicy  and Procedui^s Memorandum 
80-3, Transmittal 8 9 ,” April 19, 196?, p. 2.
^Information received in  an interview  with a R/i‘7 o f f ic ia l  of 
the State Highway Department, June, 196?.
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pay only the price o f the land without the business. These transactions  
are among the most d i f f ic u l t  to  negotiate» since department practices  
which in  th is  area are comprehensible and f a ir  to a disintei*ested ob­
server, may seem u n fa ir ly  weighted in  favor o f the department to a 
disgruntled landowner.
The suggestion was made in  the Auditors* Report o f the 1959 
Special Committee that insurance coverage and property taxes be taken 
in to  account in  app raisa ls,  ̂ This i s  not done, due to the fa c t  that 
both may vary according to  the assessor involved. I t  i s  im possible to  
elim inate su b jec tiv ity  e n tir e ly , as w i l l  be seen, but factors such as 
these two and manager value can be excluded to insure moi*e objective  
procedures «
Two types o f appraiser are employed by the Eigh-jay Department: 
fe e  appraisers, who are independent and are hired fo r  one particu lar  
job w ith a fixed  fe e  which i s  not dependent upon the value o f the land; 
and review appraisers, who are fu ll-tim e  sta .ff members c f  the deps-rtraent, 
and whose job includes determination of the f a ir  case market value of  
rea l property, which amount i s  used to guide negotiations fo r  R/if,
With th is  b r ie f  background, i t  i s  now pertinent to d iscuss a 
few general problems th at have a r isen , preparatory to  the case study that  
w i l l  fo llow .
One complaint voiced by the Comptroller General’ s report deals  
w ith the re la tio n s between the BPR and the Highway Department, The 
subject o f  lack o f proper supei^vision by the Bureau has arisen  before 
and w i l l  again in  the course o f  th is  study; i t  i s  one of the more
^"Report o f the Special Investigating Committee o f the State  
Highway Depaiiment, Auditors* Report,” 1959, P« 16,
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frequently ciriticijsed aspects of the In tersta te  programo Of course i t  
m y  be pointed out that s ta te  o f f ic ia ls  should handle th e ir  a f fa ir s  in  
such a way th a t poor supervision w i l l  not foment carelessness or d is ­
honesty. Unfortunately, however, la x i ty  o f Bureau employees, whether 
due to lack  o f time and s ta f f  or to simple fa ilu r e  to  carry out th e ir  
appointed task s, has coincided w ith controversy regarding the status  
of several In tersta te  projects in  the State Highway Department. There­
fore the practices o f both agencies have been ca lled  into question .
Investigators from the General Accounting O ffice noted that 
often  the Bureau approved sta te  plans without knowing enough about them 
to  answer "ordinary inquiries" by the regional o f f ic e .  The report 
stated  th at "the Bureau agreed that as a general ru le  the d iv is io n  o f f ic e  
should be so fam iliar  witb a proposed in te r sta te  project as to be able 
to  answer most questions re la tin g  to design th at may be raised by the 
regional o f f i c e . I f  a larger s ta f f  i s  needed, or i f  the f a c i l i t i e s  
o f the Bureau need to be expanded, i t  would be worth the expense to  
ensure e f f ic ie n t  execution o f th e ir  ta sk s.
The burden of the problems, however, seems to r e s t  w ith the 
s ta te . There had been serious questioning o f appraisal methods, e s ­
p e c ia lly  when two or more appraisals on one parcel recommend su b sta n tia lly  
d ifferen t payments. I t  i s  in ev ita b le  that a certa in  amount o f subjec­
t iv i t y  w i l l  enter in to  any appraisal, e sp e c ia lly  where such considerations  
as severance damage are involved. However, w idely divergent appraisals  
suggest e ith e r  error in  appraisal techniques or m isrepresentation o f the
^"Report to the Congress o f the United States î Review o f the 
Federal-Aid Highway Program Region 8—Portland, Oregon—Bureau o f Pub­
l i c  Roads—Department o f Commerce," by the Comptroller General o f the 
United S ta tes , October, I 96O, p. 66.
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nature o f the parcel.
Any o f several methods may be used in  appraising land fo r  R/l<f 
takings, and th is  may lead to d iffer en t conclusions as a r e su lt  o f d i f ­
feren t approaches. In the eleventh meeting o f the Special Committee on 
Highway A ffa irs  Attorney Kahan ca lled  fo r  continu ity  of appraising.'
No changes have been made in  th is  d irec tio n  to date.
At the tenth meeting o f the Special Committee, Commissioner 
Ted James asserted  that
. . .  regardless o f the low or high appraisal, we o ffer  what 
i s  the most equitable appraisal, and I  thinlc in  most cases we 
o ffe r  the high appraisal. The h ighest supportable appraisal.
Lewis Chittim, then the Chief R/U Engineer, confiimed James*
comments :
We es ta b lish  the highest supportable value—never do we go out 
and o ffer  that man the low est amount. We have never sin ce I  
have been in  th is  o f f ic e .  . . .  We give him the h ighest supportable 
amount that we can.^
The stated  p o licy  has not changed since the I 963 in v estig a tio n  :
recen tly  a top R/W o f f i c ia l  sta ted  that "negotiators are not instructed
to g e t the low est value,
Condemnation proceedings are expensive, and even though,
according to figures quoted by department o f f i c ia l s ,  le s s  than 10 per
cent o f the In tersta te  parcels go to court fo r  settlem ent, great pains
are taken to avoid even th ese . A fter a f in a l o ffer  is  made and rejected ,
"^**Transcript o f Eleventh Meeting," Special Committee on High­
way A ffa ir s , January 31, I 963, p. 7»
q
"Ti*anscript of Tenth Meeting," ib id . , January 30, 19&3* P* 8, 
^Ibid. . p . 14.
^^This statement was made in  an interviev>r in  July, 196?*
Einphasis supplied.
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and before condemnation proceedings are begun, a R/W attorney may go 
to the landowners and may s e t t le  the parcel i f  the department can ju s t i ­
fy  the settlem ent to the Bureau* This i s  more economical than taking the 
landowner to court, in  terms o f both time and money* Settlem ents o f  
th is  type are very rare, however, s in ce the landowner w i l l  u su a lly  de­
mand a court hearing to see i f  he can g e t a higher price fo r  h is  property* 
By the time condemnation proceedings are in it ia te d , the R/W 
plans are fin a l?  however, during the i n i t i a l  negotiations with the 
landowner, the plans are prelim inary, and very general* A ll involved  
landowners always see R/W plans, according to  department p o licy , and up 
u n t i l  the time o f payment or condemnation they are shown any changes 
made in  the plans* The le g is la t iv e  in vestiga tin g  committee in  19^3 
questioned the status o f plans a t  the condemnation stage, sin ce  these 
may be marked "preliminary* " The rep ly  given a t  th a t time by Chief 
R/W Engineer Chittim was confirmed by an o f f ic ia l  in  the R/W D ivision  
recen tly: the plans are la b e lled  preliminary, even though they are
a ctu a lly  f in a l ,  so that they w i l l  not be used by a contractor fo r  con­
stru ction  plans before the appointed time* This helps to  insure e f fe c ­
t iv e  com petitive bidding, and prevents one contractor from taking ad­
vantage o f others*
Appraisals of comparable properties are not shown to  a land­
owner whose land i s  being taken fo r  R/VI, to ju s t i fy  the amount offered , 
sin ce department o f f ic ia ls  f e e l  th at i f  th is  were done only trouble
could resu lt*  Very few properties are s im ilar , therefore there i s  no
I ppoint in  showing other appraisals to the landowner* I t  should be
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noted here, however, that when appraisals are made, they must be j u s t i ­
f ie d  by the use of sa le  figures from "comparable properties from which 
there have been takings for  l ik e  usage I f  there are properties
which may be considered comparable fo r  appraising purposes, why cannot 
these same parcels be used to show the landowner the reasons fo r  the 
price paid him? One answer might be th at the bases of comparison are 
tech n ica l; another, that they are ambiguous, and d i f f ic u l t  to  explain  
to anyone who i s  not a compétent appraiser* However, in  the in te r e st  of 
fo ster in g  good w i l l ,  the e f fo r t  could be made, and i t  might be discovered  
that cold figu res w i l l  be more e a s ily  accepted than some other explana­
tion s .
One o f the unknovm factors in  appraising, one which causes 
w idely d iffer in g  appraisals on the same parcel, and which may cause 
disillusionm ent to the landowner, i s  severance damage. This refers to  
the damage done to a parcel when the Highway Department takes a s tr ip  
o f land from the middle o f the property, severing i t  in to two p ieces , 
p ossib ly  leaving no access a t a l l  to one p iece , or peihaps cutting  
o f f  a l l  ir r ig a tio n  f a c i l i t i e s  to one s id e .
There i s  a great deal o f la titu d e  given appraisers in  th is  
area, due mainly to the nebulous and scanty regulations pertaining to  
i t .  A lso, i t  i s  d i f f i c u l t  fo r  high^zay o f f ic ia ls  to check th is  aspect 
o f an appraisal. One R/W o f f ic ia l  commented, "Being laymen ourselves, 
we have to r e ly  a great deal on our appraisers, Severance damage
^^Bureau o f Public Roads, "PFM 80-3, Transmittal 8 9 ,”
A pril 19, 1967, p. 2..
IZj,
statement made in  an interview  a t the State Highway Depart­
ment, Helena, July, 19^7*
72
w il l  be d ifferen t on each piece o f land taken, but some o f the obfus- 
catory aspects might be cleared up i f  there were certain  regulations  
based on footage, damage to ir r ig a tio n , stock movement and so on. 
Subjective value, mentioned above in  the form o f manager value, is  
given no place in  appraisals: i . e . ,  from the point o f view o f the
landowner the value i s  considered from a purely objective standpoint, 
w hile for  the appraiser the value i s  p artly  su b jectiv e . Measures 
should be taken to  protect both the landowner and the department by 
ob jectiv iz in g  the appraisal procedure in  a l l  i t s  aspects.
Relations between Bureau and sta te  o f f ic ia ls  and the subjec­
t iv e  element in  the appraisal process are both p o ten tia l sources o f  
trouble. The follow ing case study gives eloquent testimony to the 
n ecessity  fo r  clearer and more objective procedures.
The Werner Transaction; 1958-1967
In i 960 Harry Bums, Chairman of the Highway Commission, made
a statement in  defense o f the R/W D ivision , which was reported as folloirjs
"You should see what they are paying fo r  R/î'7 in  some other 
p laces. . . .  I  was in  Boston not long ago and inspected a 
road s i t e  where the land cost was s ix  m illio n  dollars fo r  a 
mile and a quarter o f highway." He sa id  th at in  many cases 
the department i s  obtaining land fo r  le s s  than i t s  appraised 
value through negotiations with owners, and he c ited  one instance  
near here where appraisals ran from $216,000 to $281,000 and the 
f in a l purchase price was $200,000.^5
The land which Bums mentioned i s  the well-known Werner parcel 
in  Park County. Although not ty p ica l o f  R/W transactions to date, i t  
was a good choice to i l lu s tr a te  h is point, s in ce , in  the words of  
Lewis Chittim, the Wemer settlem ent was exceptional because i t  was the
-̂l iv in g s to n  Enterpidse. August 23 , I 96O, pp. 1, 5.
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1A"largest settlem ent in  the h isto ry  o f Montana R/W up to that time*"
David Wemer owned two parcels of land in  Park County, which 
he purchased in  1952 fo r  $27,000*^^ He planned to subdivide these
18parcels and build  homes on lo t s  which would average 75 x 105 feet*
At the time the Highway Department sent appraisers to estim ate the 
value o f the land fo r  R/W for In tersta te  90, much o f the land had been 
p la tted , several lo t s  so ld , and some homes were being b u i lt .  The 
subdivision was to be "California -style;" i . e . ,  w ith winding s tre e ts  
and a view o f the "Park Range" o f mountains from each lo t.^ ^  The area
i t s e l f  i s  d es im b le , w ith a pleasant clim ate and the probab ility  o f a t
l e a s t  normal growth. In th e ir  summaries, the appraisers were laudatory, 
and one o f them mentioned that the Wemer subdivision "is the only area 
l e f t  in  the City o f Livingston, availab le  fo r  n ice homes,
Given the above mentioned favorable circumstances, i t  could be 
expected that even in  the -short -space o f s ix  years, Werner*s property 
would have appreciated in  value. However, almost immediately a fte r  the 
two o r ig in a l appraisals were submitted (one by Ivan Shaw, R/l'7 Agent, 
the other by Curtis Phipps, an independent appraiser), d issen ters came 
forth  to p rotest th e ir  v a lid ity . I t  was a t  th is  point th at the case
became a matter worthy o f study,
^^"Transcript o f Hearing," Special Committee on Highi'jay A ffa ir s , 
Highway Commission room, January 22, I 963,
^^See Ivan Shaw, '̂Montana State Highway Commission R/W 
Appraisal;" see a lso  Ben S tein , "Transcript o f Radio Speech,"
October 12, I 96O,
^^Ivan Shaw, op. c i t ,
2°Ib id .
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Fact and opinion have been strangely  mixed in  the nine years 
daring which the case has remained open® and the r e a l i t ie s  have often  
been obscured. This chapter represents one o f  many attempts to untangle 
the web o f controversy, and to  stra ighten  the threads th at form the 
fabric o f the Wemer sto ry .
The f i r s t  appraisal o f the Wemer property was completed by 
Ivan Shaw, on April 14, 1958* In describing the land he noted that  
lo t s  would average 75 x  105 f e e t ,  or 7875 square f e e t  per l o t .  In 
the sectio n  pertaining to  u t i l i t i e s ,  he wrote: "Seî rer  yes City  
Water  yes."  His estim ate o f  market value before taking was $489,000 
(rounded o f f ) ,  and the a fte r  taking value he placed a t  $198,000 (rounded 
o f f ) .  So the estimated to ta l  damage would have been $291,000.
In the explanation which follow ed these f ig u r e s , Shaw stated  
th a t "each l o t  i s  le v e l  and i s  complete w ith sewer and water f a c i l i t i e s .  
. . .  The sewer and water l in e s  are a l l  in  p lace. . . . "  The appraisal 
was accepted and approved by R/W Administrator Paul F, Reynolds.
Curtis Phipps submitted h is appraisal on A pril 22, 1958. In 
h is  "Summary" he stated  th at "the subdivision  i s  served by a l l  c i t y  
u t i l i t i e s ,  including water and sewer." His estim ate of the b efore-  
taking value was $447,000; the after-tak in g  value, figured according 
to  the number o f lo t s  remaining, he s e t  a t  $228,000. Adding other 
damages to the la t t e r  f ig u re , h is  estim ate of the sum to be paid to  
Wemer was $275,000.
The follow ing month two more appraisals were made, due to  
the large sums involved in  the transaction . On May 28, Donald R. Lee, 
a fee  appraiser from B ill in g s , sulm itted an appraisal that was substan­
t i a l l y  lower than the others. His estim ated value before taking was
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$201,807.60, including $13,188,50 which was allowed fo r  improvements 
in  the form o f sewers. The d ifference between these fig u res, $188,619.16, 
or the value o f the land i t s e l f  before taking, was figured using a 
deferred factor discount of 6 per centt^^ His estimated value a fte r  
taking was $69#262.76, leaving a to ta l  o f $132,590 (rounded o f f )  to  be 
paid to Wemer.
The Highway Commission refused to accept the Lee appraisal 
as i t  stood, sta tin g  that the deferred fa cto r  discount was not accep­
tab le  as an appraisal method, and that th e ir  stand was supported by a 
le g a l opinion.
On the page giving Lee*s ’’Summation Approach to V alue,” the 
$188,619*16 figure was crossed out, and below i t  was w i t t e n ,  by a 
department employee, $285,750.00, or the sum o f the parcels o f  value 
figured by Lee as sa les  in  ’’per cent o f a whole” over the period from 
1958- 1969* They accepted h is land values, but discarded the 6 per cent 
discount. Then the a fter-tak in g  value was subtracted (in co rrec tly , 
since there was a ten -d o lla r  error in the figu re copied f t ‘om an 
e a r lie r  page), and the sum due Werner became $216,477*24. Figure H I-A  
i s  a reproduction o f the page showing the ’’Summation Approach to Value” 
in  that appraisal.
BPR o f f ic ia ls  subsequently sta,ted that the discount method was 
an acceptable appraisal appi*oach to valuing pm peity  that was to be held
^^This means that land i s  discounted in  value fo r  R/'d acqui­
s it io n ,  because i t  would, on the open market, s e l l  piecemeal over a 
period o f  years, rather than as one sa le ,
^^In August, 1967, the research d iv ision  o f the commission’s 
le g a l s t a f f  was unable to lo ca te  the pertinent opinion.
SUMMATION APPROACH TO VALUE
Based on comparative data fo r  land, we arrived  at a land valuation  
of 025*00 per front fo o t fo r  raw land.
Werner Addition Ho. 1, Werner Addition Ho. 2 and a lso  River Frontage 
Tracts have a to t a l  front footage o f 12,912 fe e t  and a t 025.00 per 
fron t foot -  Value* i s  0322,000.00.
Adjusted fron t footage held by Werner in  fe e  simple as o f June 1, ^  
1958 leaves a net front footage of 11,430 fe e t  and th is  a t 0 2 5 .0 0  
per front fo o t — Value i s  0285,750.00.
Attached hereto i s  a projected sa le s  schedule and percentage of the 
whole as fo llo w s:
Sale in yj Parcel of 6fo
Sale PriceYear of a Whole Value Deferred
1958 2:4 5 , 71 5 .0 0 *943 5 , 389*24  !
1959 % 14,287*50 *890 12 , 715*88  \ 
1 4 , 384*65  \I960 . i±/o 1 7 , 145*00 .839
1961 lio 20,002.50 .792 . 1 5 , 8 4 0 .4 1  '
1962 22,860.00 *747 1 7 , 07 6 .4 2
1963 9^. 2 5 , 717*50 *705 1 8 , 1 3 0 .8 4
1964 10^ 26,575*00 . *665 19 , 0 0 2 .3 8
1965 11̂ ; 3 1 , 432*50 .627 19,708.18
1966 12>i> 3 4 , 29 0 .0 0 .592 20 , 299*68
1967 13)% 3 7 , 147*50 .558 20 , 7 2 8 .3 1
1968 14> 4 0 , 0 0 5 .0 0 .527 21,082.64
1969 3̂ ü 8 , 572 .50 .497 4.260.53
VALUE OF LAND BEFORE TAKING
-A -
'I
^ p - / ( - . y 7 7  p y
/
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fo r  investment over a long period o f time«^^ However, a t  the tim e, 
the commission rev ision  was apparently accepted, since the appraisal 
i s  on f i l e  in  the Hightray Department as a bona f id e  appraisal c Wemer 
received $200,000 fo r  h is  property, and f u l l  payment of the fed eral 
share o f the money was made.
Revenue stamps on deeds which recorded sa les  of lo t s  by Wemer 
were used as the b asis  o f figuring the sum owed Werner by the Highway 
Department. He was paid approximately $28,000 per acre for  h is  land.
A f in a l additional appraisal, made by Wayne N eil, R/tf Agent, 
was submitted May 30, 1958. He noted th a t sewer and c ity  water were 
" p a rtia lly  i n ,” He suggested a before-taking value of $343,878; h is  
estim ate o f the value a fte r  taking was $112,818, Werner, according 
to  these f ig u re s , would have received $231, 060,
When the report o f the 1959 Investigatin g  Committee was la id  
on the desks o f the Senators in  Helena, the Senator from Park County, 
Ben S tein , became in terested  in  what he read. He began to conduct h is  
own private in v estig a tio n , in  order to be certa in  th at what he believed  
to  be e ith e r  incorrect or corrupt p ractices r e a lly  ex isted . When he 
had convinced him self o f the need fo r  a renovation of the Highway De­
partment, he began a campaign that continued fo r  s ix  years, and o f  
which the reverberations are s t i l l  f e l t  today in  the corridors o f the 
highway b u ild in g . There i s  l i t t l e  i f  any argument over the fa c t  that 
Senator S tein  has been the driving force behind most of the in v estig a ­
tion s sin ce 1959; there is  a great deal o f  disagreement regarding the 
propriety o f h is a ctio n s,
^^Statement made in  interview s held in  June and July, 196? • 
■̂̂ See in fr a , pp. lO lff .
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At the time o f the appraisal and acq u isition  of the Werner 
property, no extensive in v estig a tio n  was made by the Highway Departmento 
I t  was sim ply accepted that u t i l i t i e s  were in , Shaw’s and Phipps’ une­
quivocal statements regarding sewer and water lin e s  have been mentioned 
above, N eil i>jas more cautious, noting that "The underground sewer l in e s  
are in  both add itions. Manholes are not in  place in  a portion o f  
Addition i  or in  any o f Addition 2 , Eleven manholes w i l l  be required  
to complete the sewer in sta lla tion ," ^ ^  No proof was furnished o f the 
presence o f sevrer l in e s ,  however, u n til  I 96O, At th is  time the Congres­
sio n a l Subcommittee headed by John Blatnik sent to  Montana one o f th e ir  
in v estig a to r s , Mr, Baron Shacklette, His inqu iries produced s ta r t lin g  
r e s u lt s .  On October 7> 19^0, The People’s Voice printed the fo llcw ing  
rather triumphant news fla sh ;
The mystery o f the "moonlighted sewers" w i l l  long be remembered 
in  fo lk lore  surrounding the build ing of the Intersta te  highway 
in  the Livingston area, where Dave and Vera Mae Werner were 
paid $200,000 fo r  "improved lo ts"  they sold  to the s ta te  which 
were l i t t l e  more than pasture land.
Digging on the right-of-w ay th is  week, under the eagle eye 
o f Baron Shacklette, sp ec ia l in v estig a to r  for the B latnik con­
gression a l committee. Highway equipment uncovered only unsealed  
sewer pipe, leading away from the c i t y  sewer system, beginning 
nowhere and ending nowhere,
, . , State law , , , requires that plans for sewage d is ­
posal must be f i le d  and appireved by the State Board o f  Health 
before in s ta lla t io n  can s ta r t  on housing additions such as the 
Wemer addition was supposed to be. According to the State  
Board no plans were ever submitted fo r  the Wemer addition that 
was so ld  to the Highway, and plans have never been f in a l ly  
approved fo r  the addition presen tly  being used as a housing 
development.
Besides the unusable sewer pipe, there i s  no water on most 
o f  the addition involving the Highway,
^%ayne N eil, "Montana State Highway Commission R/W Appraisal,"  
May 30, 1958, p. 5.
"Prober Unearths Unusable Sewer Pipe on $200,000 Highway 
R/W," The People’s Voice, October 7# 19&0, p, 1.
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On the same day a lo c a l paper carried the story with the
follow ing comments:
When he [Shacklett^ passed the question on to the highway de­
partment o f f ic ia ls  they immediately ordered the in v estig a tio n  to  
proceed.
. . .  Trenches in  the state-owned portion of Werner 
addition No. 2 located  unsealed sewer pipe in  four places and no 
sewer in  a f i f t h  cut, according to s ta te  right-of-w ay engineer 
Lewis Chittim.
Of course the Higktmy Department could do l i t t l e  except allow  
the probe to proceed. But w ith the arousal o f  public and le g is la t iv e  
ir e  that follow ed the publication  of these fin d in gs, department o f f i ­
c ia ls  waxed eloquent in  th e ir  own defense ( i t  w i l l  be observed shortly  
that th e ir  protests have not y e t ceased, although they ai*e somewhat le s s  
vehement a t  the present tim e).
The City Engineer in  the c i ty  of Livingston a t the tim e, Verne 
Reed, was quoted as fo llow s with regard to the unsealed and absent pipes :
pC
"I've never put in  unsealed pipe." He a lso  sta ted  that he would not.
have given approval to unsealed p ipe. Reed's statements covered in  the
Livingston Enterprise, complemented and confirmed other reports, such
as that mentioned above by the S tate Board of Health.
He noted that i t  i s  common practice fo r  the contractor or subdivider 
to put the sevrer pipe in  place and then have i t  inspected by the 
c i t y  before covering i t  up.
He said  the c i t y  has no record of a sewer in Werner Nc. 2 . 
However • • • the addition i s  outside the c i ty  lim its  as y e t and 
work may have been done by the county or an independent contractor  
and not inspected by the c ity .
As fa r  as the f in a l  portion o f Werner addition No. 1 , . . .
Reed sa id , "If there was a l in e  extending from that manhole out 
here I  would knoif i t .  "^9
'̂'"Puirî h&.ses of R/W to be Prc'bed," Livingston Enterprise. 
October t ,  l.yoO, p. 1 .
^̂ Ibid. , p. 8.
Z/Ibid.
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Note that th is  a r t ic le  appeared in  I 96O, and appraisals made 
in  1958 sta ted  that "subject subdivision i s  located  w ithin  the citj?* 
l im its  o f L ivingston c o o  "The Werner addition was p lo tted  and
accepted by the City o f L ivingston, l!fontana, and the Park County 
Commissioners on May 12, 195^?”^̂  "To properly appraise the Werner 
A dditions, one must appraise the c i t y  o f L ivingston, Montana irï which 
i t  { s i^  i s  located?"3^ and **Werner“S addition Ne, 1 , part o f the 
o f f ic ia l  p la t to the City o f L ivingston, o o ® Werner^s addition No, 2,
part o f the o f f ic ia l  p la t to the C ity of Livingston*
yhis evidence shows that the c i t y  would have Inspected the 
sevrer l in e s  had such been properly recorded in  the c i ty  records* I t
does appear, however, that a portion o f the property was not y e t in ­
corporated a t  the time o f the taking o
Somewhat la te r ,  in  a deposition which he gave in  the course
o f defense against a law s u it .  Senator S tein  sta ted  under oaths
In iry presence the sewer on the Wemer addition was dag up and 
MTo Shacklette, who has had le g a l tra in in g , said  tc  the highway 
o f f ic ia ls  a t  th a t tim e, "this i s  a case o f defrauding the 
Federal Government «
N aturally, the Highway Department did not s i t  id ly  by and 
watch vrhile such shocking d iscoveries were unearthed on the la rg e st
^^Curtis Phipps, Montana Highway Commission R/W Apprcaiaal," 
A pril 22, 19580
3^Shaw, opo c i t o
^ % eil, oPo c i t e
^̂ D*R* Lee, ’’Montana Highway Commission R.V Appraisal,"
May 29, 1958.
^^In the D is tr ic t  Court of the Sixth Judicial. D istrict, of the 
State o f Montana In and For the County of Park, January 9« 1964, pc 45*
80
s in g le  R/W transaction  in  the department's history© About a week a f te r
the sewer was exposed9 the Enterprise repoi*ted th at Harry Burns (Chairman
o f the Highway Commission)s Les Swanson  ̂ O tis Waters, Stan Halvoi’son,
Roy S orrells  (Highway Commission members), and Fred Quinnell, Jr©
(s ta te  Highway Engineer), had journeyed to Livingston to inquire in to
the Wemer purchase© ”Bums emphasized th at the meeting i s  not a
formal session  of the Commission nor i s  i t  a public hearing, but he
promised that a l l  information adduced [ s i^  du2*ing the gathering would
be made p u b l i c T h e  meeting was ca lled  to determine the statu s c f
the additions as parts o f the c ity  o f L ivingston, which was in  doubt
(and which would a lte r  the value of the land, lowering that part which
was not in  the c i t y ) ,  and to evaluate the problem e f  the senders. I t
i s  in terestin g  to note that only one o f the four appraisers was preset t ,
although the appraisals n ecessarily  d ea lt with the mat’ters under d is -
cuss ion , and would have bean m ateria lly  a ffec ted  by them©
An in terestin g  p artia l account of the meeting was reported,
again in  the Enterprise © and i s  c f  s u f f ic ie n t  impo2'tanoe to be reviewed
a t some length  here.
Records read a t the meeting, including a lengthy report to the 
Commission by Paul Reynolds, R/W c h ie f  in  June, 1958, indicated  
that o f f ic ia l s  o f the bureau o f public roads doubted the value 
placed on the land by the appraisers and were a t  f i r s t  reluctant  
to go along w ith the right-of-w ay department on the $200,000 o ffer  
to Wemer,
At le a s t  a part of the reluctance was due tc  doubt o f the 
ex isten ce o f a smeTo Hence, a f te r  the State had Dought tiie 
property, which was in  June, 1958, an excavation was made :ii'. 
December, 1958, to determine whether the sewer was in  p lace.
The excavation revealed the sewer, and th is  was reconfirmed 
l a s t  week when ether digging was done a t the suggestion o f Baron 
Shacklette, in v estig a to r  fo r  a congressional committee.
Chittim explained that the sewer in  the porticn of the
35Livingston Enterprise, October 12, Î 96O, p . 1.
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subdivision  which i s  c lo se s t  to  the c i ty  leads to the c i t y  sewer 
syston . That which i s  near the Yellowstone r iv er  slopes toward 
the r iv er  and away from the cityo I t  i s  a l l  on proper gradient 
and ev id en tly  properly in s ta lle d  except that the jo in ts  in  the 
pipe are not caulked® He sa id  th is  i s  the practice in  some 
in s ta lla tio n s  ® 3o
There are several in terestin g  discrepancies in  th is  account® 
F ir s t , when the in vestiga tion  was made in  Decemberf, 195^9 the sewer 
that was found must have been unsealed in  some p laces, and in  others 
not there a t a l l ,  as i t  was in  1960® I t  i s  very doubtful that l in e s  
which had been properly in s ta lle d  and sealed  would subsequently have 
been e ith e r  unsealed or removed® Therefore, both the BPR and the s ta te  
must have known in  1958 the condition o f the in sta lla tio n s  ® Yet they  
were approved, and the appraisal values were considerably boosted as 
a result®
Secondly, the statements o f Chittim and Verne Reed are in  
co n flic t*  Chittim may have been correct in  h is  assertion  th at some 
in s ta lla t io n s  are covered before the pipes are sealed (what method would 
be used to sea l them a t that point has not been ascertained), but th is  
apparently i s  not true o f the Livingston area: the c ity  engineer,
whose knowledge o f such procedures in  h is  terr ito ry  would be more precise  
than th at of Mr® Chittim, stated  that he never apprcved unsealed in s ta l­
la tio n s  ®
With a l l  the diverse testimony surrounding the Wemer property,
a few fa c ts  stand cut: the land was appraised on the basis of ava ilab le
37c it y  sewer and water; the sewer was dug up in  1958, but no attempts
3^Ibid. . October 13, I960,
37I t  should be noted in  fa irn ess to the appraisers, that in  
addition  to Don Lee*s $13,188®60 allowance fo r  sewer improvements, Wayn̂  
N eil mentioned a p ossib le  a ltern ate appraisal o f  $221,640, î^ ther than
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were made by the s ta te  to  a lte r  the previous payment o f $200,000 to the 
Werners, nor did the BPR make any complaint a t that time: in  I 96O the 
sewer was again exposed a t the d irection  o f Mr# Shacklette, and the 
State Board o f Health and a c i ty  o f f i c ia l  o f  Livingston announced that  
no records could be found c f  a sewer on that property#
Wemer* s part in  convincing the o f f ic ia l s  that the sewer was
in  has not been completely ascertained , but the Livingston Enterprise
did report one in terestin g  b it  o f information regarding Wemer* s paid,
in  the transaction:
A l e t t e r  from Wemer to Phipps was read jjat the meeting o f hightfay 
o f f ic ia l s  in  L iv in gsto^  in  which i t  was stated  that u t i l i t i e s  
were in  and paid fo r , and which S o rrells  sa id  Phipps interpreted  
to mean that the sewer "was in sta lled #^
During th is  unusual October, Senator S tein  was campaigning 
fo r  r e -e le c t io n  to the State Senate, and h is  en tire  campaign was based 
on h is a lleg a tio n s against the Highway Dej^rtment, and h is promise to  
work to c lea r  up the mess he maintained existed# He made several f iv e -  
minute radio addresses, and as a r e su lt  o f these David Werner f i l e d  s u it  
against him fo r  defamation o f character# He asked $300,000 in  damages, 
fo r  three causes o f action , on each of which he wanted $50,000 in  actual 
and $50,000 in  punitive d a m a g e s A f t e r  the i n i t i a l  cross f ir e  between 
the two men, which was d u tifu lly  reported by the press, no more was heard
$231, 060, in  the event o f the nonexistence o f sewer lin e s  in  certa in  
areas. The appraisal s ta ted , however, th at ”the existance ][si^  o f  
sewer l in e s ,  as described above, has been confirmed by D is tr ic t  En­
gineer, Lewis Chittim, in  a phone conversation with Ivan Shaw, May 29» 
1958."
^^**Wemer Addition Cost Less than Appraisal, Records Say, " 
Livingston Enterprise. October I 3 » I 96O#
39Reported in  ib id #. October 26, I96O, pp# 1 , 6,
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fo r  three years. Then, in  November, 19^39 Senator S tein  moved to dism iss
the action  against him, and the motion was granted.
The motion o f the defendant to dism iss the above e n tit le d  action  
David Wemer v s , Ben Stein  fo r  lack  o f  prosecution came on regu­
la r ly  for  hearing on the 29th day o f October, 1963. John Vance 
appeared fo r  the defendant and no one appeared fo r  the p la in t i f f .
The Court heard argument on behalf o f sa id  Motion and took the 
same under advisement,
o . ,(^{Laintiff was[ granted ten days in  which to f i l e  any 
Memorandum they desired w ith  the Court in  opposition o f said  
motion, and ten days having passed and no Memorandum having 
been f i l e d  with the Court , , ,
IT IS ORDERED that the Motion o f the defendant to dism iss
, , • i s  granted, • • , and said  case i s  hereby dism issed,^^
Werner’s reasons fo r  fa il in g  to prosecute are not known. At 
any ra te , he subsequently moved cut of the s ta te , and the s u it  was 
forgotten .
A fter about a week of in v estig a tin g , Mr, Shacklette l e f t  
Montana, taking h is f i l e s  and opinions with him. The Blatnik committee 
has had no more dealings in  th is  s ta te  to date. The Wemer transaction , 
presumably was c losed . The State Highway Department went on to other 
p ro jects . Senator S tein , however, was not prepared tc  g ive  up befom  
the problem was solved, and a l l  the rehashing o f the case had revealed  
much but 'resolved nothing in  h is  opinion. On September 4 , 1962, the 
Senator wrote to Rex M, Whitton, who was then Federal Highway Adminis­
tra tor  fo r  the BPR, He mentioned that the GAO report to Congress on 
October 4 , I 96O said  that the Parcel I  o f  the Wemer acq u isition  would 
be reviewed before f in a l  settlem ent was made with the s ta te , S te in , 
noting that the project was a t the time almost complete, wanted to 
know "the statu s o f the review o f th is  R/W transaction," Whitton rep lied
^̂ "̂ M̂inutes o f the D is tr ic t  Court, S ixth Judicial D is tr ic t ,  in  
and fo r  the County o f Park, November I3 , 1963*
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that "the f in a l payment on the Federal share o f the above p roject has not
been made and w iU  probably not be made u n t i l  the f in a l  d isp o sitio n  has
been made by the Supreme Court o f f iv e  cases pertaining to the subject
p r o j e c t * S t e i n  a lso  received news in  a communication from Senator
James E* ttirray* Chaiiman o f the Committee on In ter io r  and Insular A ffa irs
.  * * re payments fo r  rights-of-w ay in  the amount o f $200*000 
in  the summer o f 1958 to  David Wemer o f Livingston* I  have had 
some checking done* I  am advised that the BPR did agree to the 
voucher payment in  th at amount*
* * * I  am taking the necessary steps to insure a further  
and carefu l review on th is  question*^^
S t i l l  no d e f in it iv e  action  had been taken» In the meantime,
the Highway Department was becoming somewhat incensed a t the dogged
attempts to various groups to  unearth i l l e g a l  practices* Quinnell
exploded m ild ly  in  A p ril, 1963?
The News b eliev es th at certa in  negotiated payments severa l years 
ago fo r  In tersta te  right-of-w ay in  Park County were too high in  
r e la tio n  to  settlem ents made before and after* Yet* the inves­
tig a to rs  fo r  the U .S. House o f  Representatives* Blatnik committee* 
the tJ.S* Bureau o f Public Roads and the Highway Commission* not 
to  mention Senator Stein*s committee during the recent le g is la t iv e  
session  did not make a charge o f  g ra ft and corruption in  which ar^ 
i l l e g a l  payments were a l l e g e d * ^ 3
Quinnell was tech n ica lly  correct; no d irec t chaiges o f i l l e ­
g a l i ty  had been le v e lle d  p u b lic ly  a t  any individuals in  the department, 
except fo r  charges made by S tein  during h is  I 96O campaign* But the 
1959 and 1963 in vestiga tin g  committees, the GAO in  1959» Shacklette 
in  i 960, and Senator S tein  co n s is ten tly , a l l  found areas deserving of  
criticism * The Highway Commission i s  a semi-autonomous agency, with a
^^Letter from Whitton to S te in , September 13  ̂ I962. The w riter  
was unable to d iscover to  which cases Whitton referred»
^ ^ e t te r  from Senator Murray to Stein* Dec®mber 18* 1959®
^^Park County News. April 4, 1963»
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great deal of control over i t s  own a c t iv it ie s  « The extreme d if f ic u lty  
o f estab lish in g  and pinpointing re sp o n sib ility  fo r  actions such as the 
Wemer transaction probably d ic ta te  caution in  brandishing verbal wea­
pons again st the department.
Having survived everything from a State Senator*s campaign
speeches to a v i s i t  by a congressional in v estig a to r , highway o f f ic ia ls
were unpleasantly sui^rised  when in  1964, almost s ix  years a fte r  the
purchase o f the Wemer p arcel, $95»500 in  fed eral money was declared
nonparticipating # The BPR had ca lled  fo r  another appraisal o f  the
property, and i t  was made by Richard I* Hoover, a fee  appraiser from
M isso u la .^  The new development was reported in  the Enterprise :
The BPR says Montana’s former method o f property appraisal i s  
the reason $95,000 [s lc ^  in  federal money i s  being reclaim ed.
Involved i s  a A x-year-o ld  transaction fo r  a right-of-w ay  
settlem ent in  Livingston.
. . .  In Helena, Lewis M. Chittim, right-of-w ay engineer 
fo r  the Montana Highway Department, said  that when the s ta te  
bought the Wemer property s ix  years ago i t  was not appraising 
under the discount method,
: This method, which the BPR now says i s  proper, provides
th at when a number o f lo t s  conceivably could take a number o f ^
years to s e l l ,  they should be discounted when purchased ou trigh t.
In an interview  in  July, 1967, a BPR o f f i c ia l  in  Helena 
sta ted  th at there was nothing p a rticu la r ly  strange about the fa c t  
th at s ix  years had passed between the R/W payment and the reca llin g  of  
part o f  the fed era l fhnds. He notsd that " it  was one o f those th in gs. 
. . .  The case was aw fully confused, and i t  did not r e a lly  g e t
^ S p e c if ic  information i s  not ava ilab le  concerning th is  
appraisal and transactions surrounding i t ,  sin ce data which are being 
used in  an incomplete case are co n fid en tia l,
^■^"Appraisai Method Termed Cause o f Wemer Claim, " Livingston  
E nterprise, March 27, 1964. See a lso  ib id . .  March 25» 1964, p. 1 , fo r  
a statement by Ted James r^arding the appraisal by Hoover,
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straightened out t i l l  then: This o f f i c ia l  sta ted  that the Bureau was
aware in  1958 that $200,000 was paid fo r  land which had been purchased 
only a few years previously fo r  about $27,000, However, he asserted  
that the appraisals which had been made fo r  the s ta te  seemed to be in  
order, and th at the ‘ s ta te  was u su a lly  not questioned on i t s  R/&T pay­
ments, Therefore the fed eral share was paid without any immediate 
question .
The State Highway Department i s  s t i l l  figh tin g  to re ta in  the 
or ig in a l share o f $200,000 that was paid by the federal government.
In a l e t t e r  to Jack Grosser, Deputy Auditor, State Auditor's O ffice , 
from Paul Johnson, State Highway Engineer, on January 27, 1967, the 
withdrawal o f funds was reviewed, and Johnson noted that s ta te  rece ip ts  
on the May concurrent b i l l in g  were reduced by $87,191*50,
A top o f f ic ia l  in  the R/W D ivision  o f the State Highway De­
partment recen tly  sa id , "I maintain th at to  save face the Bureau got in  
on th is  t h i n g , T h e  question a r ise s  whether i t  would be necessary to  
"save face" i f  a l l  the procedures had gone smoothly and correctly? I t  
appears th a t peitaps the Bureau was remiss fo r  not having objected to  
the condition o f the sewer on the Wemer land in  1958, At any ra te , 
whether the present action  was a face-saving gesture or not, i t  seems 
to  be in  order, since there i s  no sta tu te  o f lim ita tion s on malfeasance 
in  highway m atters. This same o f f i c ia l  has a lso  stated  that r ig h tfu lly  
the Highway Department should not lo se  any money a t a l l ,  but that they  
probably would, although probably not more than about $35^000, The 
orig in  o f th is  p articu lar figure i s  unknown,
^ Statem ent made in  an interview  in  July, I 967,
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The f in a l outcome o f  the Wemer transaction i s  as y e t  unknown# 
However, i t  seems obviaRgs th at the en tire  controversy might have been 
avoided w ith a few precautions. Prior to  the completion o f any apprai­
s a ls  the condition o f the sewers should have been ascertained w ith a 
surer method than a statement by the landowner# The methods o f appraising 
should have been uniform, and a l l  involved persons—appraisers, highway 
o f f ic ia ls ' ,  and BPR o ff ic ia ls ' , should have known and agreed upon the 
proper methods o f  appraising property o f  th is  type. Pertinent conclu­
sion s w i l l  be drawn on the basis o f th is  case study, and these w i l l  be 
noted and discussed in  the concluding chapter#
One more ram ification o f the Wemer case deserves mention be­
fore turning to other re la ted  matters; that i s  the references made 
to  the p o s s ib il ity  of co llu siv e  sa les  by Werner in  order to boost the 
value o f h is  land, a fte r  he discovered that the In tersta te  highway was 
going to  go through h is property# Ivan Shaw, in  h is  d iscussion  o f the 
appraisal which he made on th is  parcel, discussed the fa c t  th at the 
Northem P a c ific  Railroad had decided to make Livingston "the d ie se l  
repair center fo r  a l l  th e ir  equipment between Minneapolis and the West 
C o a s t . S h a w  continued;
Due to th is  a c t iv ity  in  L ivingston, the L.P# Barney Construction 
Co*, o f Helena, Montana, has purchased six teen  lo ts  from Mr#
Wemei*, and are jsic^  in  the process o f construction o f residences#  
These lo t s  were purchased on a contract wherein an undisclosed  
amount was paid down, and, as each two u n its  are completed, another 
payment i s  made# A fter ta lk ing to the buyer and s e l le r ,  your 
appraiser finds the price per l o t  to be approximately $3,000.00# # # # 
Your appraiser has not based h is  opinion o f values on th is  
sa le  due to the doubt th at w i l l  naturally  a r ise  in  the mind o f  
anyone who checks th is  appraisal# A sa le  o f th is  nature, coming 
so c lo se  to the time of right-of-w ay n egotiation s, could in  many 
instances be a co llu siv e  sa le  made fo r  the purpose o f increasing
"̂̂ Shaw, op# c i t #
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value* I  have checked th is  sa le  w ith several d is in terested  
prominent people in  L ivingston, such as . • • Mr, L*V. Swanson, 
Vice Chairman of the Montana State Highway Commission, and I  am 
convinced th at th is  i s  a bona fid e  sa le  between a w illin g  buyer 
and a w illin g  s e l le r
Mr* Shaw c ited  a high-ranking highway o f f i c ia l  as "d isin terested  ; " i t
i s  doubtful that he could be detached in  a case involving the Highway
Commission*
Wayne N eil, in  a l i s t  of comparable s a le s ,  made severa l
pertinent comments regarding th is  transaction . In connection with
the sa le  o f " lots 21 and 23 in  block two o f Wemer Addition No, 1,"
to  "L,P, and/or Dora Barney," N eü  commented,
When terms o f th is  sa le  were discussed with Mr* Werner he 
fetated the deeds carried $3*30 of revenue stamps and indicated  
the sa le  price to be $3000 per l o t  fo r  above two l o t s ,  * , ,
Mr* L.P. Barney, when consulted regarding the terms of these
s a le s , sta ted  th at he had agreed w ith Mr* Werner not to  divulge 
the terms of the sa le , th at the recorded deeds and attached  
revenue stamps ind icated  $3000 per lo t  and th at $3000 per lo t  
was what Mr, Werner hoped to rece iv e , * , , The manager fo r  I'3r, 
L.P. Barney in  the Livingston enterprise indicated an unconfirmed 
price in  the $2000 per l o t  range. Mr, Ray Yardley o f a lo c a l  
rea l e s ta te  firm stated  that L.P. Barney to ld  him th at Mr, Werner 
was asking $2500 per l o t  fo r  the lo t s  required by Mr, Barney.
Yardley* s statement i s  confirmed in  a l e t t e r  to Senator 
S tein  on November 1?, 1959* He said  th at when Barney inquired about 
lo t s  for  s a le ,  Yardley mentioned the Werner land and said  th at two 
lo t s  which h is w ife had owned on th at land had so ld  for $1250 each. 
Barney then, according to Yardley, said  that Wemer was asking $2000 
per l o t ,  but he said  $1250 was c lo ser  to  what he wanted to pay*
Yardley sta ted  that Barney said  he did not think the Wemer lo t s  were 
woirth $2000* la rd ley  then made the wry statement that "as shown on the
^ I b id .
op. cit.
recorded deeds the revenue stamps would in d ica te  th at Barney paid 
Wemer $3000 fo r  each lo ca tio n  a fte r  having made the statement to  me 
th at he thought $2000 was too much,”
Deeds recorded in  iiie o f f ic e  o f the Clerk and Recorder o f  
Park County show that on July 7» 1958, sh o rtly  a fte r  the purchase 
was made, L*P# and Dora Barney sold  the follow ing lo t s  to the Werners; 
Lots No, 6 , 7f and 22 in  Block No, 2 o f Werner Addition No, 1; Lot Noo 
14 in  Block 3 o f Wemer Addition No, 1 ,
A ll o f th is  evidence i s  circum stantial, and no attempt i s  
being made in  th is  study to prove th at Werner was involved in  co llu s iv e  
sa le s :  no s ig n if ic a n t  proof could be found. However, the evidence
above was s u f f ic ie n t  to suggest something o f  th is  nature to  some obser­
vers; and the d is sa tis fa c tio n  o f c it iz e n s  throughout the s ta te , coupled 
w ith widespread sjipport fo r  Senator S te in ’s a c tio n s, seem to ind icate  
a need fo r  further in vestiga tion  of the p o s s ib i l ity  o f co llu sio n ,
The problem faced by the Highway Commission in  a case of th is  
type i s  a t  le a s t  p a r t ia lly  one o f p ib lic  r e la t io n s . Collusion i s  a 
serious charge, and whether or not co llu s iv e  sa le s  were made, there 
should be no room fo r  conjecture by observers regarding such a p o ssi­
b i l i t y ,  More sound procedures are indicated  here a t the appraisal 
stage.
I t  i s  true th at land values vary, and the price per acre o f  
one parcel w i l l  d if f e r  from the price per acre o f another. The d is ­
crepancy, however, between $28,000/acre and $168/acre is  tremendous, when 
both parcels are to  be used fo r  the same purpose, and manager value is
C itizen  reactions w i l l  be d iscussed further in  Chapter IV,
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not being considered. Yet the la t t e r  figure was offered fo r  th ir ty -  
two acres comprising Sunset Farm, the county poor farm in  Park County. 
The People^s Voice reported in  June, I 96O, that the or ig in a l o ffe r  was 
$115/acre, but th at i t  was subsequently raised  to  $ l68 /acre . Both 
o ffers  were r e j e c t e d . S u c h  inconsistency deserves c lo ser  inspection  
than i t  has received .
More Trouble in  Park County: Access fo r  Dr. Crissey
The property o f Dr. C rissey, not far  from that o f Werner, was 
needed fo r  R/W on In tersta te  90. A negotiator worked out a settlem ent 
w ith the Crisseys fo r  $170,000, and fo r  one access road. Dr. C rissey  
wanted two avenues o f a ccess, but met stead fast refu sa l o f  th is  re­
quest, so he agreed to tiie one access p o in t. At th is  stage two versions 
of the succeeding events are in s is te d  upon—one from the Crisseys and 
one firom the Highway Commission.
Dr. C rissey claimed that he received one reg istered  le t t e r  
w ith a check fo r  $170,000 shortly  a fte r  the negotiations were concluded. 
He was then out of town fo r  two months, and when he returned home in  
June o f i 960 he found waiting fo r  him a copy o f the deed. The deed 
had been a ltered  by having the word "none" in serted , depriving him 
o f access a t  the point which he had been promised i t  o r ig in a lly , and 
moving the access point to  another location .^ ^  Claimi% no previous 
knowledge o f the change, the Crisseys sued the Highway Commission. The 
case was appealed by the commission to the State Supreme Court from the
^^"Park County 'Dads' Turn Down 'Cheapie* Right-of-Way O ffers,"  
The People's Voice, June 3 » I960.
^^"Ti'ariscript o f Testimony in  the D is tr ic t  Court o f the S ixth  
Ju d icia l D is tr ic t  o f the State o f Montana In and For the County of  
Park," April. 16, 1964, pp. 20-22.
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D is tr ic t  Court in  the Sixth  Ju d icia l District©
The Highway Commission acknowledged the deed change, but 
claimed that i t  was done w ith the f u l l  knowledge of Dr© Crissey— 
th a t he had been to ld  o f the proposed change and had agreed to  it© 
However, he had not signed a statement to  th at e f f e c t ,  and he denied 
th at he had received a le t t e r  sen t to  him©^^
The Supreme Court decided in  favor o f the C risseys, noting
th at the department had constructed on the b asis of access control in
the one place but not in  the other, so they gave Crissey h is o r ig in a lly
promised access. The Montana Standard made the follow ing statements
The State Highway Commission has been found g u ilty  o f a lter in g  
and amending a deed on property acquired fo r  highway r ig h t-o fr  
way without the knowledge or consent of the previous owners©^
Recently a R/W o f f i c ia l  made the follow ing statements
In the deed which was negotiated in  huiuied fash ion , © © © access  
control was qu ite a problem© I t  was explained to C rissey but 
the deed did not s p e ll  i t  out© I  agree th at th is  was not proper, 
but th is  was something o f our way o f having things these days, 
and we had hundreds l ik e  it©^5
The expense o f a law suit could have been avoided by ju st  one 
actions the r o is t e r in g  o f the l e t t e r  which was sent to  Dr© C rissey  
announcing the deed change© In th is  way neither party would have been 
ignorant o f the expectancies o f the other, and i t  i s  such p ractices as 
th is  which keep the wheels o f  a governmental agency running smoothly© 
Whether Dr. Crissey got the le t t e r  or not, or whether one was r e a lly  
sen t, i s  now immaterial s i t  was unnecessary that any trouble have
■53ibld.. pp. 33-3^
^'Tloatana Standard. March 24, 1964, p. 1.
^^Statement made in  an interview , July, 1967©
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occurred as a r e su lt  o f a lo s t  l e t t e r .
An in terestin g  footnote to the C rissey case i s  provided by 
the precedent which was la id  down in  1962 by the New York Supreme Court, 
ap pellate d iv is io n , in  which the court ruled th at a landowner could 
repudiate a settlem ent i f  "final" plans were subsequently revised  by 
the s ta te , depriving him o f access or some other compensation th at he 
might otheiw ise have received in  the form of fin a n c ia l remuneration. ̂
In the la t t e r  case the theatre owner received monetary r e l i e f .  The 
Montana Supreme Court gave the Crisseys the access they wanted.
The B latnik Committee in  Montana
I t  was mentioned above in  Chapter I  that not everyone thought 
the Blatnik Committee was one o f the b etter  conducted committees in  
Congress. on May 26, I960, James C. Wright, J r .,  Dem-Texas and a 
committee member, made a passionate defense of the committee on the 
f lo o r  o f the House. He declared, "the main course o f the committee*s, 
inquiry has in  vmy judgment been free  o f partisanship , as I  b e liev e  a 
reading of the committee's hearings w i l l  d i s c l o s e . H o w e v e r ,  a l e t ­
t e r  from Congressman James F. B attin  to Senator S tein  stated  that
I t  may not surprise you to learn that I  cannot secure any in for­
mation from the in vestiga tin g  committee headed by Congressman 
BJLatnick g i ( ^  of Minnesota. As a matter o f fa c t .  Congressman 
Cramer o f Florida found i t  necessary to secure a ruling from the 
House Parliamentarian in  order to  get information that he i s  
in terested  in . As yop know, hé i s  a member of the committee.
^Sheridan Drd.ve-In v . S ta te , 228 N.T.S,2d 576. (May, 1962).
^̂ Supra, pp. 37-38•
^̂ C . Record. Volume 106, Part 9 , p . 11325.
Congressman Battin  to Senator S tein , March 2 , 1962,
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Cramer i s  the ranking Republican cn the eoamittes*
Michç i f  not a l l  o f  tM s p o l i t ic a l  ez^:ssfire is  probably nortrial 
w ith any congressional in vestiga tin g  coiamitteeo I t  i s  v e iy  t î ’u® that 
the Blatnik committee has been hard a t work in  other states® But what 
have they done in  Montana?
The Livingston Enterprise had th is  to says
This newspaper was r e lia b ly  informed that an in v estig a to r  for  
the Blatnick [s±c^  congressional, in vestiga  bien committee had 
been in  th is  v ic in ity^  interviewed a l l  who had anything to  do 
w ith the In tersta te  highway, and had conclude^ that there was 
no evidence o f any wrongdoing or corruption
This i s  in  d irec t opposition to the sta/tement of Senator S te in , 
made under oath®^^ I t  would be h elp fu l tc know the rmaae o f the scurce 
o f th is  " reliab le  information."
Robert E® M iller had assei'ted sh ortly  before th is  that
no ir r e g u la r it ie s  o f a major natui'e on the In tersta te  highway 
project in  the Livingston area were uncovered by a  federal 
in v estig a to r  who has been in  t iiis  area fo r  several days.
The Enterprise was to ld  today by a r e lia b le  source ®̂ ^
An admission, although sevez^ly q u a lified , that there did  
e x is t  problems in  î4ontana®s highway progi^m, was made by Fred Qa:innell 
severa l years la te r s  "® ® ® The B latnick (sie^  committee, as the in ­
v estig a to r  intim ated, had problems in  other s ta te s  many, many times 
more serious than those in  Montana
This statement might ju s t i fy  the fa ilu re  c f  the commit c*e tc
^^Livingstcn Enterprise, September 2, I960® 
^^gupra, p® 79.
^^Robeidi E. M iller, "No Road Scandal i s  Seen,
Enterprise, July 6 , I960
63Park County News, April. I 963,
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con tim e i t s  in v estig a tio n  in  the state* but i t  certa in ly  i s  not j u s t i ­
f ic a t io n  fo r  the problems which do e x is t ,
Luke Wright was more sk ep tica l than were the highway o f f ic ia ls :
R evelation o f what* i f  any, ir r e g u la r it ie s  may have been uncovered 
in  connection with Montana’s p artic ip ation  in  the federal aid  
highway program as a re su lt  o f in vestiga tion s made here by a 
s t a f f  representative o f a congressional committee probably 
w i l l  have to await resumption o f f in a l hearings in  Washington, 
i t  was learned here Taesday,^^
This somewhat d ifferen t report from the two previously c ited
was confirmed two years la te r  in  a l e t t e r  to Senator S tein  from Walter
R, May, Chief Counsel fo r  the B latnik Committee : "Due to the pressure
o f other work the Subcommittee w ill, be unable to d irec t any a tten tio n
to  matters in  Montana at th is  time,"^^
One le t t e r  g ives some in d ication  o f the opinions o f the committee
members themselves i*egarciing the s ta te  o f  a f fa ir s  in  the Montana
highway program:
Because o f pressing matters currently receiving the a tten tion  of  
our Subcommittee, I  do not see any p o s s ib il ity  o f making farther  
inquiry in to  Montana conditions durirg th is  sess io n  of Congress, 
o . « I  do have the feel.in g , on the b asis of what we know 
now, th at farther investigatio.n  in  Montana seems ind icated .
There seems to be a fe e lin g  in. Montana that the adm inistration  
o f the highway program in  th at State should be looked in to .
The p o s s ib il ity  should be considered that such an Investigation  
can be undertaken a t the State cr lo c a l le v e l  e ith e r  by way o f  
a le g is la t iv e  inquiry .or by a c t iv ity  on the part of lo c a l  law 
enforcement o ffic e r s
The Blatnik Committee has not to  th is  time returned to Montana,
Since there have been two le g is la t iv e  in vestiga tion s in  the past e igh t
^^uke Wright, "Federal Aid Highway Jobs in  State %ed," 
Great F a lls  Tribune, July 6 , i 960, p, 1,
^-^Letter from W,R. May to S te in , March 29, 1962,
"^^Letter from John Blatnik to Lee M etcalf, January 3I ,  1962, 
Emphasis supplied.
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years, along w ith other revievrs o f the procedures of the Highway Depart­
ment by firms such as Roy Jorgensen and a sso c ia te s , and since the ques­
tio n s  that were pertinent in  1959 have not been resolved in  196?, i t  
appears that perhaps the only e f fe c t iv e  aid  w i l l  come from the federal 
government.
CHAPTER IV
THE HIGmAT COMMISSION: PUBLIC RELATIONS
The purpose o f th is  chapter i s  to  view the HighMay Commission 
as i t  has been attacked by a multitude o f c r i t i c s ,  and to study i t s  
reaction s, in  the hope o f suggesting how the s itu a tio n s which have 
arisen  could have been d ea lt w ith more e f fe c t iv e ly .  The attacks 
which have been parried, su ccessfu lly  or not, were: (1) a t  the
national le v e l ,  a documentary te le v is io n  program in  1962, and (2) a t  
the s ta te  le v e l ,  repeated cr itic ism s by State Senator S tein . Both 
se ts  o f occurrences have received the a tten tio n  of the department o f f i ­
c ia ls ,  but o f a type th at has in  some ways simply fostered  further c r i­
t ic ism . A th ird  consideration w i l l  be an area which has not been pub­
l i c l y  mentioned by the commissioners, but which i s  perhaps worthy o f  
notice, by them.
M isdirected or poorly handled public rebuttals may be more 
injurious to the public image o f a government agency than no rebuttal 
a t  a l l .  Early in  October, 1962, David Brinkley presented a documentary 
in  which he severely  c r it ic iz e d  the In tersta te  program, with p a rti­
cular reference to several s ta te s—among them, Montana. The reaction  
in  other s ta te s  i s  not known, but in  Montana the highway o f f ic ia ls  were 
outraged. One anonymous highway employee declared, "Despite what Mr. 
Brinkley may b e lie v e , Montana never has been accused of having gra ft  
or corruption in  i t s  highway program"^
^Great F a lls  Tribune. October 12, 1962.
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Even though i t  was made as ea r ly  as 1962, th is  statement 
deserves scru tin y . The 1959 Special Investigatin g  Committee and the 
GAO's 1959 in v estig a tio n  both found sub stan tia l amounts of poor, even 
sloppy adm inistration. Senator S tein  had made the statement in  a radio  
speech in  September, I960, that one p articu lar  action  of the Highway 
Commission was **big-league boodle—way beyond the peanut stage of  
corruption.*’̂  S t i l l ,  w ith a t  le a s t  one s ta te  leg is la to r^  and a federal 
agency in  sub stan tia l agreement w ith the Brinkley report, the highway 
o f f ic ia l s  in s is te d  not only that no corruption ex isted , but th at there 
had been no charges o f corruption or g r a f t .
Jack Marlow, the d is t r ic t  manager fo r  the Associated General
Contractors o f America, was a lso  incensed that Montana was sin g led  out
fo r  ciriticism  on a nation-wide broadcast.
Marlow said  he has in v ited  Brinkley ’’to in sp ect any highway now 
completed or under construction in  Montana. I f  he accepts, he 
w i l l  le a m  for him self that our highways are being b u ilt  b e tte r ,  
more e f f ic ie n t ly  and economically than ever b efore .”^
This i s  a natural and acceptable defense, given Mr. Marlow’s profes­
sio n a l p o sit io n . However, w ith the evidence th at has been c ited  in  
previous chapters of th is  study, the above statement gives some cause 
fo r  an in v estig a tio n  o f highway construction ”before”—pei^iaps i t  was 
even le s s  e f f ic ie n t  and economical in  the ea r ly  1950*s than la te r  in
^Ben S te in , Transcript of radio speech, September 28, I960, 
KPRK Radio, L ivingston, Montana.
^Stein drew much of h is support from h is colleagues ( in fra , 
pp. 10 4 ff. ) ,  but no sp e c if ic  mention o f the Brinkley report was found 
among such statements; so i t  cannot be sa id  w ith  certa in ty  that other 
s ta te  le g is la to r s  were in  agreement with Senator Stein  on th is  is su e .
^’’State O ff ic ia ls  Protested T elecast About Highways, News­
paper R eports,” Great F a lls  Tribune, October 12, 1962.
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that decadet
Highwray Commissioner Gosman sa id , o f the Brinkley report,
”No one i s  going to c a l l  me a th ie f  and g e t away with it." ^
So, over a period of more than two weeks, one o f f ic ia l  a f te r  
another denied the v a lid ity  o f the program—a t  the same time th at the 
Blatnik Committee was finding evidence in  several s ta te s  to support 
Brinkley*s contentions*
Fred Quinnell released to the press a plan fo r  a public re­
pudiation o f  the Brinkley report. A fund would be raised by c o lle c tin g  
a d o lla r  or two from each employee in  the department* With th is  money 
te le v is io n  network time would be obtained, and a film  would be shown 
demonstrating the actual work accomplished on the highway program in  
Montana* Quinnell estimated that the undertaking might co st $150,000 
to $200,000, but said the only sponsors would be the employees them­
se lv e s .^
This program was never broadcast—sta te  highway o f f ic ia ls  f e l t  
th at i t  was not necessary, according to one employee in  the R/W Division< 
Also, $150,000 is  a large amount to raise*
Perhaps denial o f  the ex isten ce o f any dishonest practice a t  
a l l  was the only way highway o f f ic ia l s  f e l t  they could handle the 
problem as i t  was raised  by the Brinkley t e le c a s t .  The point to  be 
noted i s  that th e ir  den ials were given very l i t t l e  c r e d ib ility ;  b esid es, 
whether or not dishonest practice e x is ted , there s t i l l  was a d e f in ite  
adm inistrative problem*
% reat F a lls  Tribune* October 24, 1962, p. I 5.
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The c r e d ib il ity  gap i s  shown by the reaction  of the e lec to ra te
to Senator Stein*s campaign fo r  the Senate in  i 960. He presented,
daring September and October, severa l five-m inute radio speeches,
in  which he elaborated on the one topic o f h is  campaign: malfeasance
in  the Highway Department* Excerpts fi^m these ta lk s follow :
The Chairman o f  th is  b ig g est spending agency in  the State i s  
Harry Bums, a Chinook lawyer. In my several years o f govern­
ment serv ice , I  have not observed any public o f f i c ia l  more 
u n fit  fo r  h is p o sitio n  than Harry Bums. By h is  own admission 
he knew more about liq u or than highways, and would have preferred  
an appointment on the liq u or board.^
. . .  I  pred ict th a t, before too long, we w i l l  have exposed 
the shenannigans o f the Mystic Knights o f the Road, headed by 
the grand master o f slander and sligh t-o f-h and , Harry Bums. « • •
I  claim that one honest and a ctive  man in  the p o sitio n  of  
Highway Commission Chairman could make as much d ifference as 
between day and n igh t. . . .
The Chairman and Vice-Chairman o f the Montana Highway Com­
m ission, Harry Bums and L*V. Swanson, have v io la ted  the tru st  
conferred upon them by the Governor. They have not kept fa ith  
w ith the people o f the State whom they are supposed to serve.
I t  i s  in to lerab le  to have such men continue to hold high o f f ic e  
when they p e r s is t  in  defending extreme misuse o f public funds 
entrusted to th e ir  ju r isd ic t io n .9
On the basis o f  the remarks made about him in  these ta lk s .
Bums sued Senator S tein  on October 13, I 96O, fo r  $200,000. In the 
slander s u it  he said  th at the Senator had f a ls e ly  charged him with 
«having obtained money by corrupt means,*' and having impugned h is  
honesty.^^ Bums claimed that as an "attorney o f th irty-seven  years" in  
the State he had never been "found g u ilty  o f dishonesty or malpractice."^^
?Ben S te in , Transcript of radio speech, September 21, I 96O,
KPRK Radio, L ivingston, Montana.
^Ibid. .  September 28, I 96O.
^Ibid. .  October 5» I960.
^^Great F a lls  Tribune. October 14, I 96O, p. 1 .
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Bums said  h is  purpose was to " estab lish  Stein  was wrong and has no
proof what Q i(Q  he said# I f  I  could ju st make him say he i s  wrong
12and shut him up—that i s  the only thing o"
S te in ’s defense was th at h is  remarks were p riv ileged : i .e * ,
"statements which could be slanderous under certain  conditions are 
immune from claims fo r  damage when issued on subjects of great; public 
interest#"^^ The s u it  dragged on fo r  f iv e  years, but i t s  immediate 
importance in  I 96O was the e f f e c t  i t  might have on the ree lec tio n  
o f Senator Stein#
The e f fe c t ,  i f  there was any a t  a l l ,  was favorable# The Senator 
did not shrink from mention o f the suit? indeed, he sometimes mentioned 
i t  h im self, to  assure the e lectora te  that he was free of worry about 
i t#  And the e lec tio n  resu lts  were a c lea r  announcement of the in c lin a ­
tio n  o f the populace#
The contest resolved i t s e l f  almost ex c lu siv e ly  to a vote upon 
the v a lid ity  o f  the charges made by Senator Stein# # # # [The 
e lecto ra te  decide^ th at Senator S tein  was r igh t and th at the 
Montana Highway Commission and i t s  ap olog ists  were wrong#
Park County voters re -e lec ted  Senator Ben Stein# They .. 
gave him 3t582 votes fo r  2,229 fo r  ex-Sena tor [PauJl Working#
Representative H.R. Nees had expressed a sim ilar opinion a
week e a r lie r  in  a l e t t e r  to  Governor-elect Don Nutter:
The overwhelming v ic to ry  o f Senator Ben S tein  o f Park County 
c le a r ly  points out the fee lin g s  o f Park County voters in  re­
gards to  the Highway program#
1?"Defense Fund fo r  S tein  Stainted," Livingston Enterprise#
May 21, 19&3, p. 1 .
•̂̂ Ibid#c October 21, I 96O, pp# 1, 8# Senator Stein  sta ted  in  
an interview  in  August, 196?, that th is  argument was made by h is  a tto r ­
ney; S tein  maintained that he thought th at the fa c ts  "should speak fo r  
themselves#"
14Miles Romney, "Ben S tein  i s  Vindicated," The Western News 
(Hamilto n ,  Montana), November I7 , I 96O#
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Although Senator S tein  was not running against the V ice- 
Chairman o f the Highway Commission, i t  must be remembered that the 
Vice-Chairman i s  a lso  a resident o f Park County; therefore,
Stein* s landslide v ic to ry  cer ta in ly  i s  a repudiation o f the 
present Highway Commission’ s p o lic ie s .
. .  e We s in cere ly  hope that you w i l l  g ive top p r io r ity  
to the task o f clearing up the present in e f f ic ie n t ,  poorly  
run department.
I t  i s  noteworthy that Senator S tein  was a Democrat a t  the
tim e, running in  a predominantly Republican county, and that he
defeated a former Senator.
S lig h tly  more than two months la te r .  The Western News
announced the resignation  o f Harry Bums. The tenor of the popular
reaction , as expressed in  the a r t ic le ,  was one of delighted r e l i e f .
Both Quinnell and Bums were said  to be uncooperative with county
road-building programs. The contention was made th at the engineering
department dispensed federal a id  rather a rb itr a r ily  among the counties
léduring Bums* adm inistration.
The sentiments expressed in  these two instances provide the 
b asis fo r  an argument in  favor o f Senator S te in ’s stand. Additional 
support which he has received , as w i l l  be noted shortly , strengthens 
the argument.
In 1962 the Senator was in terested  in  resuming the highway 
probe. At a commission meeting, Ted James, one o f the commissioners 
a t  th at time, commented, ’'more power to you. I f  somebody has been 
crooked, prosecute ’em and send^’em to j a i l . ”^^
^% etter from H.R. Nees to Mr, Don Nutter, November 10, I 96O.
^^’’County O ff ic ia ls  Express Delight in  Retirement o f Highway 
Chief," The We s te m  News (Hand], ton, Montana), January 26, I 96I ,  p. 1 .
17'Livingston Enterprise. April 26, 1962.
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So he prosecuted. Diring the I 963 session  o f the L eg is la tiv e
Assembly Stein  was chairman of the Special Committee on Highway A ffa irs .
But h is  e f fo r ts ,  which had been encouraged a p rior i by a commissioner,
were not appreciated when they m ateria lized . In March, I 963» Governor
Babcock ca lled  S te in 's  probe a "personal feud." He sa id .
Senator S tein  has been making charges and threats against the 
Highway Department since 1959<> Even though he has been a mem­
ber o f a sp ec ia l in v estig a tin g  committee, he has produced not 
one fa c t  to  support the claims he continues making.
The Governor's defensive posture i s  understandable, sin ce he 
i s  responsible fo r  the appointment o f Highway Commissioners. The 
statement, however, i s  f a ls e ,  as d iscussion  o f the Senator's work 
in  previous chapters has shovm.
Senator S tein  had been warned o f p ossib le  cr it ic ism  from th is
source, during the adm inistration o f a former Governor:
I t  appears to me that you are approaching th is  in  a very non­
partisan and statesm anlike manner but that the Governor i s n ' t  
reciprocating very much, nor are h is cohorts.
. . .  I t  i s  . . . p ossib le  th at i f  the Blatnik report 
doesn't incrim inate anyone or doesn 't look too bad that the 
Governor may throw the hooks in to  you fo r  casting insinuations  
and h a lf  accusations and a lleg a tio n s against h is  Commission 
(fo r  p o l i t ic a l  reasons he might even sa y ). So i t  might be 
w ell fo r  you to have whatever you can muster ready fo r  re lea se  
i f  and when he takes the in i t ia t iv e .
. . .  W ell, I  hope i t  a l l  comes out O.K. and that we w i l l  
have a b e tter  adm inistration o f the highway funds as a r e s u lt .
Good luck to  you in  the e le c t io n  and in  th is  matter also.^^
The newspaper which printed the Governor's remarks came out 
about two weeks la te r  with i t s  own indictm ent of the Senator:
Each in v estig a tio n  wastes much time o f highway employees who
^^"Governor B lasts S te in 's  Highway Probe T actics,"  The 
Independent Record (Helena), March I 5, 1963» p* 1*
^^Letter from Dave James, Senator from Joplin , President Pro 
Tern and M ajority f lo o r  Leader, to Senator S te in , September 19, I960.
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might w e ll be accomplishing much more i f  they were l e f t  alone®
* . ® Montana’s improved highway system i s  a sign  of the times 
which overshadows the s ign  o f Stein*^®
No one had argued that the highways had not been improved: 
y e t  the e d ito r ia ls  seemed on the whole more preoccupied w ith resta tin g  
th is  fa c t ,  and with personal vendettas again st S tein  than w ith  serious  
attempts to  d iscuss the charges he had made.
Yet the defense continued in  the same v e in . Quinnell main­
tained in  A p ril, 1963, that in  sp ite  o f a l l  h is  e ffo r ts  to be heard,
"by the time the session  was ready to end the Senate was ignoring Stein ."
This i s  one o f the more rid icu lous remarks o f those made by 
highway o f f ic ia ls  to th at time | ' in  h is  rep ly  to Quinnell two weeks 
la te r ,  S te in  noted that the " la st a c t of the Senate was unanimous pas­
sage o f Senate Resolution 28 which asked fo r  an in vestiga tion  by 
the proper au th or ities o f the a lleg a tio n s and charges which 1 made on
po
the Senate flo o r ."  Far from ignoring him, the members o f the Thirty- 
eighth L eg is la tiv e  Assembly thought h is  arguments s u f f ic ie n t ly  p e r t i­
nent to c a l l  fo r  a formal in v estig a tio n .
Another outcome of S te in ’s a c t iv ity  in  the Senate was an 
Attorney General’s Probe, which, uneventful though i t  was, did take 
p lace, and was approved by the Senate in  the passage o f SR 29*
In 1963, before the case o f Werner v . S tein  was dism issed, 
the Senator was facing two la w su its. In May a defense fund was started  
fo r  him. The names of the sponsors, which appeared on the fund’s
^^The Independent Record (Helena), March 27, 1963*
^^Park County News. April 4 , I 963, p . 1 .
^^Ibid. . Apidl 18, I963, pp. 1, 12. Stein  re iterated  th is  
statement in  an interview  held in  August, 1967*
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sta tion ery , make an impressive l i s t ,  one which further b e lie s  Quinnell*s 
a ssertio n  th at S tein  was ignored by h is  colleagues « The sponsors who 
were members o f the I 963 le g is la tu r e  were: in  the Senate—Ed Camey
(Daniels county), Robert Cotton (V a lley ), William Groff (R a v a lli, and 
M ajority Floor Leader), Dave James (L iberty, and President o f the 
Senate), Gene Mahoney (Sanders), Dave Manning (Treasure, and President 
Pro Tern ad Intérim ), Prank Reardon (S ilv e r  Bow), and Arthur Jensen 
(M ineral). In the House were? Magnus Aasheim (Sheridan), Eugene 
Egan (Pondera), Tom Judge (Lewis and Clark), Allyn 0*Hair (Park), Robert 
Raundal (Petroleum), and Bay Wsyrynen (S ilv e r  Bow, and Minority Leader) o
Stein  received hundreds of le t t e r s  supporting him. Eighty-three 
Northern P a c ific  Railroad workers signed a l e t t e r  in  I 96O giv ing him 
th e ir  **100 per cent** support in  h is  highway probings. One county 
Democratic Central Committee in  the s ta te  sent him a contribution.
Several Senators and R epresentatives, both a t  the s ta te  and national 
le v e l ,  wrote him of th e ir  support.
In a l e t t e r  to the ed ito r  o f the B illin g s  Gazette, Mrs. Sid
Eraser closed  with a note of resounding support for  Senator S tein :
Taxpayers and Americans, p lease stand up and voice your opinion  
on what i s  r igh t and what i s  wrong 1 Or are we gettin g  afra id  to  
make our opinions known? One good c it iz e n  i s  already under a 
h a lf  m illio n  d o lla r  law s u it  because he had the good old American 
s p ir i t  to stand up fo r  what he thought was r ig h t. L et's  not 
lo se  our r ig h t to voice our o p in io n s ,^3
F in a lly , in  I 963, Harry Burns dropped h is s u it  against S te in .
The s u it  f i le d  in  the Sixth Ju d icia l D is tr ic t  Court here was d is ­
missed by Paul T. K eller of Helena, Burns* attorney, . . . S tein  
said  a l l  le g a l costs were covered by contributions to the fund
^^B illings Gazette. November 2, I960.
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estab lish ed  in  h is defense,
Senator S tein  has been re -e lec ted  on h is  highway campaign; 
two law suits f i le d  against him were subsequently dism issed without 
prosecution; h is  a lleg a tio n s w ith regard to the Wemer property have 
been supported with documented evidence from sta te  and federal inves­
tig a tio n s  throughout the past e ig h t years; yet the Highway Commission 
in s is t s  that not only has he never been able to prove that anything 
i s  wrong, there i s  nothing wrong to be proven.
In the past years Senator S tein  has owned two d ifferen t ranches 
in  the Shields River V alley, in  Park County, He has served f iv e  terms 
in  the Senate, in  1957* 1959, 1961, 1963, and 196?, He had no con­
nection w ith the Highway Commission prior to 1959, and has had none 
sin ce then, except fo r  those resu ltin g  from h is actions w ith regard to 
commission a c t iv i t i e s .  I t  should be noted that h is ranches have in  no 
way been a ffected  by the In tersta te  construction . He has fought the 
ir r e g u la r it ie s  in  the commission as both a Democrat and a Republican 
(he changed h is party a f f i l ia t io n  from Democrat to Republican in  1964), 
The reactions o f the Highway Commission to both the Brinkley  
report and the events surrounding Senator S tein  have been v o la t i le ,  
angry, and m isdirected. One might w e ll say to them, "Thou dost p rotest  
too much," The voice of the people i s  an important element in  s ta te  
p o l i t i c s ,  and the voice of the people, to  the extent to  which i t  i s
"Burns Droops Su it Against Ben Stein ,"  Livingston E nterprise, 
February 8, 1965o
"^Stein's a llega tion s o f  corruption, and h is accusations o f  
dishonesty aimed a t  such men as Harry Burns, have not been proven, by 
Stein  or anyone e l s e .  However, h is  findings concerning inept practice  
have been substantiated many tim es, as th is  study has shown.
106
heard in  Park County e le c tio n s , i s  behind Senator Stein* In add ition , 
le t t e r s  have come from a l l  areas o f the s ta te  supporting the Senator’s 
stand* The Highway Commission, apparently backed verb ally  by the Gover­
nor, stands v ir tu a lly  alone amid the sea o f critic ism * Further inves­
t ig a tio n  i s  warranted, and the need fo r  change r e s ts  prim arily with  
the highway o f f ic ia ls :  not only procedures, but a ttitu d es must change*
While demonstrating th e ir  d is lik e  fo r  the type of p u b lic ity  
they have received in  the l a s t  few years, members o f the State Highway 
Department have fa ile d  to act in  one area where bewildered anger has 
been exhib ited  by people throughout the s ta te , including, o f course. 
Senator S te in .
In 1961, Senate Memorial 3 , signed by Stein  and several of h is  
co lleagu es, was sen t to Washington, asking that consideration be given  
to  changing In tersta te  construction standards so that those which are 
s e t  fo r  urban areas need n ot be used in  rural areas with l i t t l e  t r a f f ic  
and small populations* The argument runs to the e f fe c t  that i t  i s  
strange to spend the money to build  a road that would handle t r a f f ic  in  
an urban center, across an area o f f l a t  land w ith  few small towns and 
no large c it ie s*  In the Federal-Aid Highway Act o f I 966 a change from 
previous p ractice was made, but in  the opposite direction* I t  i s  provided 
in  that a ct th a t a l l  In tersta te  highways must be a t le a s t  four lanes 
wide* O riginally , about 3 per cent was to be two lane highway, 84 per 
cent four la n es, and the r e s t  a t le a s t  s ix  lanes wide* Montana thus 
must retrace steps to add two lanes to much road that has already been
^^’’Report to  the Congress o f the United S tates: Review o f the
Federal-Aid Highway Program Region 8—Portland, Oregon—Bureau o f Pub­
l i c  Roads—Department of Commerce,” by the Comptroller General o f the 
United S ta tes , October, i 960, pp* 2, 6I*
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constructed, and nnist change many plans trhlch were o r ig in a lly  fo r  two 
lane highway* I t  i s  contended, according to  R/W o f f i c ia l s ,  th at such 
roads are safer: there i s  an unfavorable psychological reaction  by a
driver who must change from a four lane divided to a two lane undivided 
highway.
In the rather heavily  populated areas o f Western Montana, 
near M issoula, Butte, and so on, four lane highways are e s s e n t ia l.
But in  Eastern Montana, in  areas such as th at ea st o f  Livingston, a 
four lane road i s  considered by many people to be a waste o f money. Lee 
M etcalf wrote to Senator S te in , "I agree w ith you th a t the lim ited  
access concept i s  sheer stu p id ity  in  the Wide open spaces. But so 
fa r  no breakthrough with the BPR.”^̂
In a conversation with S tein  in  I 96O, Jack Brenner, State  
Senator from Beaverhead County, said  w ith regard to the In tersta te  be­
tween Lima and Monida,
But the main thing . . .  i s  the t e r r i f ic  expense we go to  fo r  an 
occasional car—maybe f iv e ,  maybe ten an hour a t  the most, and 
the ones th at come o f f  and use the interchange pirobably would not 
average over one or two an hour. . . « I f  we ju s t  had a road 
b u ilt  to  that width, perhaps as heavy as that . . .  w ithout a l l
the elaborate precautions to  keep that four or f iv e  cars an hour
from running over the c a t t le  th at go by there a couple o f times a 
year, you’d have a v e r j  adequate system. . . .^8
Here Senator Brenner was speaking o f the interchange, b u ilt  
to serve the t in y  town o f Monida, and the cu lverts through which c a t t le
are supposed to be moved to keep them o f f  the road.
. . .  They’ve p retty  near stopped the boys in  that country from
^'<^tter from M etcalf to S te in , February 14, 1959 o 
28Jack Brenner, Transcript o f tape made a t the home o f Senator 
Brenner, former State Senator from Beaverhead County and former P resi­
dent o f the Montana Stockgrower’s A ssociation , July 9» I960.
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moving anything on fo o t . That i s ,  they t u l l t  that frontage road 
or whatever they c a l l  i t  up there from Lima almost to Monida. A 
jeep couldn’t  get over i t .  I t ’s rough, narrow, and i t ’s rocky 
and your c a tt le  are going to get so sorefooted , and they then come 
up with that s i l l y  metal underpass that they use fo r  a stock drive 
and you are stuck. . . .  You saw blood in  there where somebody had 
tr ie d  to dragv one through and she’d snagged h er se lf  on one o f those 
open b o lt  heads or b o lt  ends that s t ic k  out in  there. .  .  .^9
Another consideration mentioned by the Senator i s  the weather.
• • ,  I  know a l i t t l e  b i t  about the topography o f  that country 
and they have enough trouble trying to keep th at road open in  the 
w inter anyway when the wind s ta r ts  to  blow and i t ’s been s it t in g  
up there on ridge and now they’ve got that Interchange kind o f s e t  
down in  a hole under a bridge there where the snow is  going to  
blow in to  i t  and ju st plug, not only the underpass, but a lso  the 
whole darned highway system.30
Shortly a fte r  th is  intervietr, S te in  spoke w ith Jim Patten, a 
representative o f  the Montana Petroleum A ssociation , a trade asso c ia ­
t io n  o f o i l  companies in  Montana. Patten’s remarks agree w ith those 
o f Brenner:
• • • About the BPR. The standards fo r  construction that they  
are requiring in  Montana . . .  are r id icu lo u s. .  . .
This idea o f lim ited  access road i s  f in e  r ig h t outside  
B illin g s  and r ig h t outside Great F a lls  even and cer ta in ly  back 
in  the East. . . .
I  agree w ith the p r in c ip le , but not when you get out in  the 
s t ic k s  in  Montana. . . .
Now in  the second p lace, I  have a tendency to agree with  
some o f these farmers and ranchers that want to keep highways out 
o f irr ig a ted  v a lle y s . . .  .  We’ve got a l o t  of acres in  Montana 
th at are dependent upon irr ig a ted  areas that are not more than 
400 f e e t  wide# . . .  And th a t’s the R/W fo r  an In tersta te  and when 
they go down the middle—they may only take ten acres away from 
somebody down in  the bottom, but they may ruin 5000 dryland acres 
because he has to have the source of hay in  order to keep c a t t le  
up on the h i l l s  in  the summertime.3^
I t  appears that w ith the opinions of these and other Montana
^^Jim Patten, Transcript o f tape made in  h is  o f f ic e ,  B illin g s , 
by Senator Ben S te in , August 2 , I96O.
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resid en ts , and with the e ffo r ts  o f the Senate through th e ir  Memorial, 
which passed w ith a vote o f 4-9-3, 4- excused, the Highway Commission 
could d irec t some o f i t s  anger a t  the federal agencies which impose 
standards which are w idely f e l t  to be fa r  too elaborate and expensive 
fo r  many areas o f the state© An a ttitu d e  o f w illin g  cooperation w ith  
groups attempting to  change methods o f proceduire in  the Highway Depart­
ment, and an attempt to e ith er  accommodate those who desire changes a t  
both the s ta te  and national le v e l ,  or to provide su itab le ju s t if ic a t io n  
fo r  ex istin g  standards, would improve the image o f the Highway Depart­
ment and help d isp e l both charges o f corruption, and actual corrupt 
p ractice where i t  exists©
This d iscussion  o f disagreement over national standards i s  
not an attempt to e ith er  defend or condemn the standards. Bather, i t  
i s  an attempt to show the need fo r  recognition  by highway o f f ic ia ls  
that such d issension  exists© Nor, given the autonomous p osition  o f the 
commission, can i t  be expected that improved public rela tion s w i l l  auto­
m atica lly  d isp e l inept or corrupt practices© However, the public re la ­
tion s p icture i s  an important aspect o f  any adm inistrative program, 
and no review o f a government agency i s  complete without consideration  
o f th is  factor©
CHAPTER 7 
CONCLUSIONS
The Montana Highway Commission occupies a p osition  unique 
in  the government o f  Montana• I t s  s iz e ,  the scope and importance of  
i t s  work, and i t s  method o f obtaining funds combine to give i t  a v i ta l  
ro le  and a semi-autonomous p osition  in  the state*  Having reviewed the 
h isto ry  and present structure of the department, and examined some 
cases i l lu s tr a t iv e  o f i t s  procedures, several conclusions may be drawn 
to  analyze the proposals presented in  Chapter I  and to complete the 
picture o f one s ta te  agency*
Proving adm inistrative in e ff ic ie n c y  in  the Highway Department 
i s  a d i f f i c u l t  task; estab lish in g  the ex isten ce of corruption i s  an 
even more formidable one. I t  i s  almost impossible to trace responsi­
b i l i t y  fo r  errors in  highway adm inistration, e sp e c ia lly  since the la rg es t  
items now are 90 per cent fed era lly  sponsored. The State- Highway 
Engineer i s  responsible fo r  the appointment o f h is  s ta f f  members; the 
commission i t s e l f ,  as was mentioned above, i s  appointed by the Governor, 
with the consent o f the Senate. Once he has made the appointments, 
however, h is authority  i s  sharply curtailed*
No s ta te  highway commissioner sh a ll be removed from o f f ic e  by the 
Governor before the expiration  of h is  term [four years} unless  
fo r  a d isq u a lifj’lng change of residence or for a cause based 
upon determination o f incapacity , incompetence, neg lect o f duty 
and malfeasance in  o ffic e .*
R esp on sib ility  o f most governmental agencies to  the people, 
^Section 32-16, Revised Codes o f Montana, 1947*
I l l
e ith e r  d ir e c t ly  by e lec tio n  or in d ir e c tly  through resp o n sib ility  to  
another e lected  body, i s  an important element o f  representative demo­
cracy in  the United States© The Montana Highway Commission has developed 
in to  an agency which i s  v ir tu a lly  independent o f outside con tro l, by 
e ith e r  the Governor or the legislature©  No p o l i t ic a l  authority respon­
s ib le  to  the people r e a lly  exercises e f fe c t iv e  control over the commission. 
The le g is la tu r e  appropriates funds fo r  the Highway Commission 
fo r  each biennium© However, the commission has assured funding from 
two sources: from the federal government fo r  a l l  federal aid highways, 
and from the s ta te  in  the form o f gasoline taxes, which are earmarked 
fo r  highway purposes and cannot be d iverted to other u ses. The one b est  
way to obtain a le g is la t iv e  check on the a c t iv it ie s  o f other agencies i s  
to  assure le g is la t iv e  control over the funds o f those agencies© The 
Highway Commission i s  su b sta n tia lly  free  o f  such control© Therefore i t  
can operate v ir tu a lly  as an independent body, sa fe  in  the knowledge 
th at however unpopular i t  may become, i t  w i l l  s t i l l  have funds, and w i l l  
not be answerable to the e lectora te  every few years© The taxpayers, in  
turn, must be content w ith the knowledge th at th e ir  gasoline taxes are 
used by a group o f men over whom no popular control may be exercised© A 
maxim o f public adm inistration d ic ta tes  that employees should be given  
authority commensurate with the r e sp o n sib ility  of the job© In the 
case o f the Montana Highway Commission the reverse could be sta ted , 
with a s l ig h t ly  d ifferen t meanings they should be given r e sp o n s ib ility  
to  the people commensurate with th e ir  authority©
The present organization o f  the department i s  an improvement 
over th at of the past© O ffic ia ls  in  the department seem to  f e e l  th at  
the ex istin g  scheme i s  sa tis fa c to ry , and i t  does appear to be gen erally
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w e ll designed fo r  e f fe c t iv e  connnanication and e f fe c t iv e  perfoimanceo 
However, comminioations have collapsed  a t  tim es, as the stud ies d is ­
cussed in  previous chapters have shown# One reason fo r  th is  has been 
the lack  o f p o lic ie s  and procedures manuals# Reliance on memoranda 
provides rather precarious assurance that d irec tiv es  w i l l  be implemented, 
The department has recognized th is  problem, and some attempt i s  new 
being made to remedy it#  The R/W D iv ision , fo r  one, w i l l  soon have a 
manual to  guide i t s  a c t iv it ie s #  No judgment regarding th is  innovation  
can be ventured a t  th is  point; i t  remains to be seen whether or not 
e ffo r ts  to streamline communications and to provide uniform ity o f ac­
t io n  w i l l  be e ffec tiv e#
I t  was suggested a t  the ou tset o f th is  study that carelessn ess  
by employees accounted fo r  in e f f ic ie n t  performance# The statement i s  
probably not e n t ir e ly  erroneous, sin ce some carelessness w i l l  appear in  
a l l  but the most p er fec tly  run agencies# However, as a generalization  
i t  was u n fa ir ly  applied to the Highway Department# The great m ajority 
o f  department employees are conscientious and d iligen t#  A generaliza­
t io n  would more accurately s tr e ss  the f in e  work and in te g r ity  which are 
seen , and which are manifested in  many m iles of w e ll-b u ilt  roads in  
Montana# However, careless practice does e x is t ,  and i t  extends fa r  
beyond that amount which might be expected in  any large operation, e s ­
p e c ia lly  since i t  i s  found most frequently in  the upper echelons o f the 
department and in  the commission# The Sprir^gdale project and the 
Wemer acq u isition  are i l lu s tr a t iv e  of the waste and delay which r e su lt  
when a few o f f ic ia ls  who are in  a p o sitio n  to see and correct irreg u la r i­
t ie s  l e t  them pass, whether iiii^ugh ignorance or negligence# To remedy 
th is  s itu a tio n , the p osition s o f Highway Commissioners and S tate Highway
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Engineer should be lim ited  by sta tu te  or adm inistrative order to q u a li­
f ie d  engineers ; and a l l  department members below the rank o f State High­
way Engineer, with the exception of the Chief Counsel and h is  le g a l  
s t a f f ,  should be hired according to the merit system.
The commission and State Highway Engineer are aresponsible 
fo r  h iring employees who w i l l  construct and maintain Montana's highway 
system. They make and supervise the implementation o f p o lic ie s  which 
guide th is  work. To insure that a l l  department employees w i l l  be 
f u l ly  competent to f u l f i l l  the ro les fo r  which they are hired, the 
person responsible u ltim ate ly  fo r  th e ir  employment should him self 
be cognizant o f the te c h n ic a lit ie s  o f the jobs involved.
At the present time only c le r ic a l and stenographic personnel 
are hired under the m erit system. To reduce the p o s s ib il ity  o f p o li­
t ic a l  appointments to  jobs which lequire techn ical s k i l l ,  and the 
performance of which w i l l  a f fe c t  the en tire  populace o f Montana and 
th at o f other s ta te s ,  the m erit system should be introduced throughout 
the department, and the re sp o n sib ility  of obtaining personnel should 
be placed e x p lic i t ly  in  tbe hands of the personnel department, subject 
to  approval by the State Highway Engineer and/or the commission.
(The personnel department has not functioned as an e f f ic ie n t  employment 
d iv is io n  fo r  some tim e).
In addition to these measures, there i s  a need fo r  b e tter  
fed era l enforcement of regulations in  the sta tes  more federal em­
ployees should be brought to the s ta te 's  Bureau o f f ic e .  The BPR as i t  
i s  presently  designed i s  fa r  too small a bureau to perform e f fe c t iv e ly  
in  Montana. Spot-checking i s  not the b est way to insure correct and 
uniform procedures. "If the Bureau were to check on every action  o f
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the Highway Department, we would need a building as big as they have,” 
commented one Bureau o f f ic ia l  during an interview* I t  i s  doubtful 
th at a large federal establishm ent would be necessary? certa in ly , 
however, there i s  l i t t l e  reason fo r  the Bureau's ex istence i f  i t  can­
not perform effectively©  The money th at would be needed to  finance an 
increased s t a f f  would not be wasted? indeed, a l l  the time o f Bureau 
o f f i c ia l s  and the money which i s  used to support them i s  wasted i f  
th e ir  job i s  not done e f f ic ie n t ly  and completely©
The a ttitu d e of the State Highway Commission toward the Bureau 
i s  perhaps normal fo r  a s ta te  agency which f e e ls  th at i t s  functions are 
being usurped by a fed eral agency© However, the In tersta te  System i s  
90 per cent fed era lly  financed, and some federal control i s  inevitable©  
The fa c t  th at the Bureau can do no more than spot check actions by the 
s ta te ,  and th at the la t t e r  i s  thus l e f t  to  pursue i t s  work la rg e ly  a t  
i t s  own d iscre tio n , may create a s itu a tio n  in  which i t  becomes d i f f i ­
c u lt  fo r  s ta te  o f f ic ia ls  to accept any "interference” by a fed eral 
agency. However, in  those instances in  which the Bureau checks and 
fin d s s u f f ic ie n t  reason to object to s ta te  practices (as in  the B itter  
Creek controversy and the Wemer a c q u is it io n ), a response by the s ta te  
th at the Bureau i s  overstepping i t s  intended functions i s  out o f order© 
Another proposal s e t  forth  in  Chapter I  related  to public  
r e la t io n s . I t  has proven to be an erroneous supposition that the 
Highway Department ignores public relations© I t  does not© However, 
they are conducted from the point o f view of an autonomous agency© In 
th e ir  p ib lio ity ,  o f f ic ia ls  seem to be trying to  convince the people that 
they are always u n ju stly  accused, rather than facing cr itic ism  and en­
deavoring to correct i t  when i t  i s  justified©  Dismissing a l l  c r it ic ism
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as p o l i t ic a l  maneuvering i s  not good public relations*  Yet " p o litics"  
has been the cry of highway o f f ic ia ls  to a l l  the o f f ic ia l  cr it ic ism  
le v e lle d  a t  the department sin ce 1959©
There should be more consideration given by the R/W D ivision  
to the landowners; i t  i s  painful fo r  ranchers, farmer?, and other c i t i ­
zens to see th e ir  land broken up and in  many cases th e ir  liv e lih o o d s  
injured or destroyed fo r  the purpose o f build ing an In tersta te  highwayo 
The n ecesà ity  o f the takings and the authority o f the Highway Depart­
ment to pre-empt th is  land should not lead  thé highway o f f ic ia ls  to  
ignore the opinions o f the landowners* Consideration should be given , 
in  the early  planning sta g es , to  the r e la t iv e  damage that w i l l  be 
wrought by each o f the routes considered* Then la te r ,  but before the 
f in a l  choice o f  route i s  unequivocally made, the public hearings should 
be conducted, and the opinions aired there should be given grave consi­
deration* A lso, the people who come to these hearings should be assured 
that th e ir  ideas can r e a lly  make a d ifferen ce in  the plans* Otherwise, 
the hearing i s  an empty r itu a l ,  nothing more than a p u b lic ity  and pro­
paganda instrument for the Highway Department* Cost surveys should cer­
ta in ly  be made before hearings are held , and information on a l l  the 
proposed routes should be presented* The highway o f f ic ia ls  might be 
prepared to suggest one route that seems the b est to them, but f in a l  
se le c tio n  should be reserved u n t il  a fte r  a l l  hearings have been held:
•üie c it iz e n s  o f the s ta te  should have as much power to  influence routing  
as they are professed to have* This i s  not the case presently , and c ir ­
cumstances surrounding public hearings fo r  In tersta te  highways should 
be changed.
Limited access i s  probably a necessary element throughout the
116
In tersta te  System* However, the need has often  been questionable fo r  
destroying valuable irr igab le  lands in  eastern Montana fo r  R/tf takings* 
I f  greater pains are taken to build  roads where the land damage w i l l  be 
le a s t ;  and to l i s t e n  to the pleas o f the c it iz e n s  o f the s ta te ,  not 
only w i l l  the image of the Highway Department improve, but they might 
come c lo se r  to meeting the time schedule fo r  construction, sin ce much 
time has been lo s t  in  court actions that would otherwise have been 
spent in  build ing highways* The public hearings seem to be the b est  
availab le  medium fo r  making such changes*
Certain changes are desirab le in  the appraisal procedure 
i t s e l f *  These have been implied in  previous chapters, e sp e c ia lly  with  
regard to the Wemer settlem ent* Steps could be taken to regulate the 
methods used fo r  appraising—p resen tly , severa l appraisers working on 
the same parcel can each use a d iffe re n t method* Some kind o f regu­
la tio n s  should be applied to the fa c to r  o f severance damage; i t  i s  a l ­
most e n t ir e ly  a subjective matter now* Measures should be taken to  pro­
t e c t  both landowners and the department by removing the in co n sisten cies  
th at are s t i l l  extant today in  th is  procedure*
A llegations of both adm inistrative ineptness and corrupt 
p o l i t ic a l  maneuvering have come from various sources: a S tate Senator,
le g is la t iv e  in vestigatin g  committees, consulting firm s, and fed eral 
agencies* Probably the most cred ib le and unimpeachable of these i s  the 
General Accounting O ffice : i t s  report in  turn lends credence to the
oth ers, since a l l  fo llow  much the same arguments* There should be an 
im partial in vestigatin g  committee s e t  up to  make a new report, one that 
would be heeded with respect by a l l  concerned* Such a committee might 
be chosen by a combination o f le g is la to r s  and Highway Commissioners, or
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i t  might be a federal committee o The important point i s  that i t s  
d isin terested  p osition  be recognized by a l l  concerned parties*
The attitu d e o f Highway Department o f f ic ia ls  to  interview  
questions often l e f t  much to be desired* The general a ttitu d e  o f a l l  
employees was one o f cooperation, but a t  times they were relu ctan t  
to  g ive requested information, although i t  was always tendered a fte r  
some discussion* Questions asked and information requested always 
d ea lt  with events in  the p ast, and a t no time were con fid en tia l data 
demanded. Yet with regard to one s e t  o f w ritten  documents, i t  was 
asserted  that they would have to be purchased to  cover the co st of 
duplication* (This was agreed to , but the documents were subsequently 
supplied a t  no cost by another o f f ic ia l)*
A w illin gn ess to cooperate was generally  evident, but in  severa l 
ca ses , p articu lar ly  with regard to the Werner parcel, the a ttitu d e  was 
defensive—a **we could not help i t ” stance* One wonders who e lse  
could have*
In an interview  with a top R/W o f f i c ia l  in  July, 1967» appraisal 
meiiiods were d iscussed , and a comparison was made w ith the methods used 
by other states*  One of these methods i s  the n ecessity  hearing, em­
ployed in  Vermont* The o f f i c ia l  expressed h is  approval o f th is  method, 
and indicated that he would l ik e  to see i t  in s t itu te d  in  Montana* I t  
would provide some assurance th at the route which i s  f in a l ly  chosen by 
the highway o f f ic ia ls  w i l l  not be contested . Such a hearing should 
fo llow  the p ib lic  hearings, and should be required fo r  every m ile of  
In tersta te  highway to be constructed in  the state*  According to Vermont 
law, the Highway Department must prove in  court
the n ecessity  o f building a highway project to  a certa in  l in e  and
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grade and w ith in  certa in  l im its  l e f t  and r ig h t o f the estab lish ed  
center l in e .  . . .
That n ecessity  phase i s  began by p e t it io n  by the State High­
way Department to  the Saperior Court in  the County in  which the  
project i s  to be located , se tt in g  forth  the description  o f the 
project center l in e  and the l im its  l e f t  and r ig h t of th at center  
l in e  beyond which we w i l l  not go in  constructing the p ro ject.
This p e t it io n  i s  submitted to the Superior Court and e ith e r  the 
Chief Superior J u stice  or one o f the Ju stices  determines and de­
cides on what day, what place and hour th is  N ecessity Hearing 
w i l l  be h eld . Once that i s  determined and incorporated in  the 
p e tit io n  papei^s, we have these p e t it io n  papers served on each and 
every property owner, each and every landowner, le s s e e , tenant, 
mortgagee, and anyone who in  any way w i l l  be a ffected  by the 
construction o f th at highway p ro ject. The serv ice on these people 
i s  made in  accordance with the law by a sh e r if f  or h is  deputy.
The N ecessity  Hearing i s  held in  County Court and those that 
are l i s t e d  and c ited  in  the p e t it io n  attend . The State engineers 
and personnel explain the project to  the judge by plans and 
d escrip tion s, and, before the court i s  adjourned, a d ecision  i s  
made by the court. The judges ask any a ffected  property owner to  
express h is  objections to , or h is  being in  favor o f, the p ro ject. 
A fter the N ecessity  Hearing i s  concluded and a l l  the testimony 
and information has been submitted to the court, they, in  due 
tim e, prepare and issu e  what we c a l l  a Judgment Order on Neces­
s i t y  that d e f in ite ly  describes the center l in e  o f the project 
and se ts  the l e f t  and r ig h t l im its  o f construction.^
An arrangement sim ilar to t h is ,  i f  i t  were in stitu ted  along 
with the changes in  the public hearings th at have been recommended 
above, would provide a manifold increase in  e f f ic ie n c y  in  the highway 
program. Many times the landowners who are fam iliar  with the t e r r i­
tory being examined can provide valuable information that might be 
overlooked by o f f ic ia l s  from cutside the area. In addition , and equally  
important, the c it iz e n s  wcruld be s a t is f ie d  th at the procedures o f the 
Highway Department were fa ir  and eq u itab le .
A n ecessity  hearing would be expensive and time-consuming, but 
in  the long run, would provide the b asis  fo r  a more e f f ic ie n t  highway 
program.
^Letter from William Poe te r . Commissioner o f Highways, State  
of Vermont, to  Senator Ben S te in , May 1?, I 96O, pp. 2 -3 .
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The follow ing recommendations have been included as sugges­
tion s for  improvanents in  Highway Department procedures, in  order to  
provide greater consistency of performance than has been the case in  
the p ast. I f  implemented, they should promote some saving o f tax 
monies, smoother road construction schedules, and a b etter  image o f  
the department among the people o f the s ta te .
In addition to com petitive bidding for  the or ig in a l construc­
tio n  contracts for  highway p rojects, there should be a regulation  re­
quiring com petitive bidding on a l l  additional work orders i f  the amount 
of estim ated increase or decrease exceeds a stated  amount, perhaps 
around 25 per cent o f the o r ig in a l contract. A lso, extensive land 
surveys should be made prior to  construction o f any p roject.
A ll possib le measures should be taken to  insure that the 
taxpayers* money i s  u t il iz e d  in  thé most e f f ic ie n t  way p o ss ib le .
The additional time needed to renegotiate a contract would be w ell 
repaid in  economy and good w i l l .  An explanation frequently offered  by 
highway o f f ic ia ls  fo r  not conducting extensive subsurface explorations  
before commencing construction, and fo r  not requiring competitive 
bidding on additional work orders, i s  that such actions w il l  cause a 
delay in  the highway schedule. However, the schedule has ali*eady been 
a ltered  to allow more time fo r  the completion o f the In tersta te  System, 
and as has been seen in  the cases discussed in  th is  study, much time 
has been lo s t  because proper preconstruction surveys have not been made. 
Another excuse proffered i s  that i f  federal monies are not used w ithin  
a certa in  sp ec ified  tim e, they are retracted . However, the time needed 
fo r  additional com petitive bidding should not preclude the u t il iz a t io n  
of federal funds, and might r e su lt  in  great savings to the taxpayers of
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the state*
Secondly, d istr ib u tion  of funds among the sta te  *s twelve 
fin a n c ia l d is t r ic t s  should be altered* Such d istr ib u tion  i s  regulated  
by s ta te  law, and has been fo r  some time a topic of general d is s a t is fa c ­
t io n . There should be a le g is la t iv e  committee appointed to  in v estig a te  
the s itu a tio n , together with a number o f highway o f f i c ia l s .  Changes 
in  th is  method o f financing would increase the speed of progiess on the 
road-building programs.
Federal assistan ce izi th is  matter was requested by the s ta te  
several years ago ,3 but by 1967 the method had not changed. Another 
e f fo r t  should be made to provide a b etter  d istr ib u tion  of funds, in  
order to  ensure a smoother and stea d ier  road-building schedule.
The Outlook fo r  the Future
In 1967, during the Fortieth  Montana L eg isla tive  Assembly,
ExHB 14 was passed, "an Act appropriating monies from the earmarked 
revenue fund, . . .  for an interim  committee to conduct a comprehensive 
study o f the adm inistration and operation o f the Itotana Highway Depart­
ment in  cooperation with the Higliway Commission. . . . "  The People's  
Voice discussed the reaction o f the Highway Department to th is  p iece  
of le g is la t io n .
P ublicly , Highway Department spokesmen are saying they welcome 
any help the Legislature d esires to g ive them, but as the d isa ­
greement (over the b ilj )  developed on the f lo o r  i t  was d i f f i c u l t  
not to gather the impression some p o l i t ic a l  forces were le s s  than 
eager to have le g is la t iv e  probers around.^
3joseph Mathewson, "U.S. S trives to Speed Lagging Construction 
Over Vast In tersta te  System," Wall S treet Journal, December 3, 1962,
pp. 1, 22.
^"House GOP-Demo C oalition Votes $40,000 Highway In vestiga tion , " 
The People's Voice, March 10, I 967, p, 1.
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On the House f lo o r , howevei*, the b i l l  had powerful support.
Finnois Bardanouve (D ), Harlem, mentioned a $3^000,000 ’’loose  
end,” "found sin g le  handedly” by Great F a lls  Senator William  
Bertsche, "With a $150,000,000 budget and $3,000,000 they can’t  
account for i t  i s  time somebodj- took a c lo ser  look a t  th e ir  
fig u res,"  he sa id ,^
Opposition to th is  study i s  rem iniscent o f a statement made 
in  i 960 by Fred Quinnell, w ith reference to another in vestigation :
"We have been constantly  harassed by a sm all, h igh ly  audible m inority, 
th at seems to want to hams tring the road-building program in  î4ontana,"^
Of course the object of the in vestiga tin g  committees i s  not to  
"hamstring" the highifay program. U ntil changes are made in  the depart­
ment’s p o lic ie s  and procedures, however, such in vestiga tion s are l ik e ly  
to  continue, a t frequent in ter v a ls .
In 1959» a higferay spokesman asserted , "The highway department 
does not consider i t  e th ic a l to become involved in  p o l i t ic s .  Road 
building and p o lit ic s  are not conducive to  overall, excellence in  Highway 
p la n n in g ,Y e t ,  in  one way or another, the Highway Department i s  often  
involved in  p o l i t ic s .  The appointment of the Highway Commissioners i s  
a p o l i t ic a l  ta sk . The hiring of employees below them is  in  many cases, 
i f  not governed outright by p o l i t ic a l  considerations, a t le a s t  open to  
considerations e f  patronage, siiice the m erit system i s  used only a t  the 
low est s ta f f  le v e ls  « Much of the polemic that has occurred in  the past 
decade has been purely p o l i t ic a l .  I t  i s  probably impossible fo r  any
% ld .
^"QuinneH Sajs Corapfrcller's Criticism  Wliolly P o l i t i c a l ,”
The Livingston Enterprise, October 8, I 96O, pp, 1 , 8*
•7
"Highway Department Version :>f House o f Representatives 
Investigation ,"  The Center Line» 11:4, April 8, 1959» P. 4 ,
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government agency to remain completely free  o f " p o lit ic s ;” however, the 
I&ghway Department could avoid p o l i t ic a l  issu es to a much greater de­
gree than i t  does, and i t  i s  cer ta in ly  true that the highway program 
would not su ffer  w i-^ the in s t itu t io n  o f s tr ic t e r  regulations and 
greater ob jectiv ity*  The program i s  in co n sisten tly  carried out, in  many 
cases, as has been shoTsm in  th is  study* Much fin e  work has been done, 
and much praise i s  deserved. However, problems which e x is t ,  be they  
great or sm all, should be a lle v ia te d , not ignored. The Montana State  
Highway Commission and the department under i t  would do w e ll to attempt 
some innovations in  the d irection  o f greater consistency, o b je c tiv ity ,  
e f f ic ie n c y , and economy,
"The primary objective i s  to  bear in  mind that our major 
r e sp o n s ib ility  i s  to  the Montana highway users to spend th is  money in
g
a carefu l and prudent manner," As th is  study has shown, many inade­
quacies in  the adm inistration of the Highway Department have in  the 
past hindered the e f fe c t iv e  execution o f th is  re sp o n sib ility .
APPENDIX t-
The follow ing charts i l lu s tr a te  changes in  the organization of^ 
the Montana Highway Department during the period considered in  th is  istucty. 
The charts are given fo r  the follow ing periods : 1958-1960, I 96O-I962,
1962- 1964, 1964- 1966, and 1967.
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